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REPORT. 



TUESDAY, JUNE 28, 1859. 

The Court met at 10 o'clock, A. M. The counsel for the 
plaintiffs in the case of H. R. & J. Reynolds vs. The Mayor and 
City Council of Baltimore, Messrs. Schley and Johnson, appeared 
and announced that they were ready to proceed. Messrs. Dulany 
and Meredith, counsel for the defendants, expressed their read- 
iness to go on with the trial. The declaration having been 
filed by the plaintiffs and plea entered by the defendants, the 
jury were impanneled as follows : 

• 

HARRY H. STUART, WM. HOOPER, 

BENJ. H. ELLIOOTT, THOS. FISHER, 

W. T. WALLIS, ROBERT COOK, 

RICHARD LILLY, B. P. WILLIS, 

WM. WILSON, J. THOMPSON LAWS, 

WILSON N. FULLER, R. B. WALKER. 



The Court then adjourued until Wednesday at 10 o'clock, 
A. M. 



SECOND DAY— WEDNESDAY, JUNE 29. 

The Court met at 10, A. M. 

Mr. Schley opened the case in behalf of the plaintiffs, as 
follows : 

Gkntlbmbn of thb Jury : — Before we offer our evidence it is 
right and proper that I should explain the character of the case 
and the nature of the evidence that will be presented. .During 
and before the year 1856 the necessity of a new jail was con- 



ceded in our City Councils and elsewhere, and the Councils 
determined to erect a new jail. Different projects were pro- 
posed. Some wished to dispose of the old jail and buy property 
elsewhere, while others desired to adhere to the old site.. Fi- 
nally the matter was referred to the committee on Police and 
Jail, and resulted in the passage by the Councils of the resolu- 
tion No. 196, approved July 8th, 1856, which I will read : 

Resolved, by the Mayor and City Councils of Baltimore, That the citj commissioner 
be and he is hereby authorized and directed to advertise immediately in two or more 
of the daily newspapers of the city of Baltimore, for such period of time as he may 
judge necessary, for proposals for building a new jail on the site or lot on which the 
old jail now stands, said new jail to be built according to the plan and specifications 
submitted by Thomas and J. W. Dixon to the committee on Police and Jail of the City 
Council of 1855, and now on file in the office of the city Register, with such altera- 
tions as may be necessary to enlarge the cells, improve the ventilation, provide accom- 
modations in said jail or contiguous thereto for the use of the warden, in the event of 
the city commissioner deeming such alterations or improvements advisable, and the said 
commissioner empowered and required with the consent of the Mayor, to contract in 
the manner and form contracts are usually made for the erection of buildings for the 
use of the city, with some one or more of the bidders for the building of said new jail, 
and it shall be the duty of said commissioner to superintend the construction of the 
building, or employ a competent person for the purpose, and cause the work to be done 
in strict conformity to the plans and specifications agreed upon. 

Approved July 8, 1856. 

At the time of the passage of this resolution, Joseph P. Shan- 
non was the City Commissioner, and prior to its passage certain 
plans had been submitted by Thos. & James M. Dixon to the 
committee of the Councils of 1855, one of which had been 
adopted. That plan, however, required certain alterations, and 
we shall show that the committee contemplated great altera- 
tions. The cells were imperfectly supplied with light and air, 
and it was understood that on this account thev should be en- 
larged ; there were no accommodations for the Warden, his 
family, or his assistants, and it was therefore contemplated that 
the plan of Dixon should be changed so as to aiford such ac- 
commodations. Not a sufficient amount of ventilation was pro- 
vided for, and as much as possible was desired. For all these 
considerations, therefore, the ordinance of 1856 makes provi- 
sions, that the cells shall be enlarged, accommodations shall be 
provided for the Warden, and the jail shall be built according 
to specifications to be furnished by the City Commissioner. 

In compliance with the terms of the ordinance the commis- 
sioner advertised for proposals, and among others one was made 
by the Messrs. Reynolds, who were favorably known as master 
builders, having beeri engaged upon many of the most exten- 
sive improvements in our city. I may mention as monuments 
of their skill such buildings as Carroll Hall, the Sun Iron 
Building, the Athenaaum, the Maryland Institute, and many 



first class warehouses and dwellinj^s. Mr. Shannon accepted 
the proposals of the Reynolds', and on the 11th of August, 1856, 
the following contract was executed : 

Artielea of agreement made and concluded this eleventh August, in the year of our Lord, 
one thousand eight hundred and fifty-six, between Joseph P. Shannon, City Commission^ 
«r, acting for and in behalf of the Mayor and City Council of Baltimore, of the first 
part, and Henry R. and Josiak Reynolds, trading and doing business under the name 
and firm of 11. R. <{* J, Reynolds, also of Baltimore city, of the suondpart. 

Whereas, H. R. k J. Reynolds, the party of the second part, hath contracted and 
agreed with Joseph P. Shannon, City Commissioner of Baltimore city, party of the first 
part, to erect a new jail within the enclosure in which the present jail is now located, 
for the sum of one hundred and two thousand, seven hundred and fifty dollars, said 
new jail to be built in compliance with a resolution of the Mayor and City Council of 
Baltimore, approved July 8th, 1856, and agreeably to and in accordance with the plan 
and specifications submitted by Thomas & J. W. Dixon, architects of the city of lialti* 
more; said plan and specifications being selected by virtue of the resolution above 
referred to, and now on file in connection with all other papers relating thereto in the 
office of the City Commissioner. 

It is hereby further understood and agreed, that in the event of J. P. Shannon, the 
party of the first part, deeming it advisable or necessary to make any or all of the im- 
provements specified in the resolution referred to, IJ. R. A J. Reynolds, the party of 
the second part, shall be paid additional for the same. The character of said altera- 
tions, if made, and the amount to be paid for the same, shall be determined by J. P. 
Shannon, the party of the first part. 

Should the character of the alterations that may be determined on detract from the 
plan selected or render a less sum of money than the amount named fur the erection of 
a new jail necessary, viz. one hundred and two thousand, seven hundred and fifty dol- 
lars, such allowance or deduction shall be made by H. R. & J. Reynolds, the party of 
the second part, as shall be satisfactory to J. P. Shannon, the party of the first part. 
In the event of the parties named in this contract being unable to agree as to what 
constitutes a just, fair and reasonable allowance for the additional work or improve- 
ment, should any be made, or what amount shall be deducted from the sum specified 
in this contract, (should the plan or specifications be detracted from,) the difference, if 
any, shall be submitted to arbitration ; the decision of arbitration to be final and con- 
clusive. 

Payment on account of the building of the jail to be made monthly on estimates of 
the amount of work done at the expiration of each month, said estimates to be made 
by J. P. Shannon, City Commissioner, reserving twenty i)er cent, of the amount esti- 
mated until the completion of the work. 

Now this agreement witnesseth, that H. R. k J. Reynolds, the i>arty of the second 
part, do hereby promise and agree to and with J. P. Shannon, the party of the first 
part, to perform and complete the building of the said new jail in a good and sufficient 
workmanlike manner, under the direction and superintendence of J. P. Shannon, the 
party of the first part. 

In witness whereof, J. P. Shannon, the party of the first part, and H. R. & J. Rey- 
nolds, the party of the second part, have hereto set their hands and sealo on the day 
and year above written. 

J. P. SHANNON, aty ComW, [Seal.] 
H. R. REYNOLDS, [Seal.] 

JOSIAH REYNOLDS, [Seal.] 

Witness— W. H. QriwcET. 

Approved— SAM' L HINKS, Mayor. 

The form of the above contract approved — Q. L. DULANY. 
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You will find, gentlemen of the jury, by that contract the 
engagement and undertaking related to the doing of the whole 
work, and the completion of it. Although Shannon had not 
then determined what alterations he would make upon the Dix- 
on plan, yet Reynolds was bound to do the work according to 
his suggestions. This course was approved afterwards by the 
Mayor and City Counsellor. 

•Shortly after making the contract Shannon, accompanied by 
the contractor, visited Philadelphia, Boston and other cities, 
examined the jails there, saw what was wanting here, and fi- 
nally preferred a plan which he saw in Boston, of which Bryant 
of Boston was the architect. He learned there the value of the 
improvements, and got the ground plan while there. He had 
then made up his mind to enlarge the cells to obtain more 
light and air, and to furnish accommodations for the Warden 
within the jail. He made up his mind fully on these points, 
and had the power by the ordinance to make the contemplated 
alterations. The ground plan which he brought on was adapted 
either to a plain or costly building, and at that time he had 
not made up his mind as to the general character of the struc- 
ture. This was about the middle of August. 

He returned. Reynolds went to work and proceeded without 
any complaint. On the 26th of August the Commissioner ad- 
dressed a letter to the Messrs. Reynolds, requiring them to pur- 
sue a certain course of work^ and to construct the building ac- 
cording to the specifications of Bryant, which he furnished. 

After this the contractors proceeded upon the ground plan, 
though the other specifications were not furnished until April, 
1857. We contend that we were bound to follow out the direc- 
tions of the City Commissioner, and that under them the work 
went on. 

In November, 1856, Mr. Swann was elected Mayor, Mr. Shan- 
non continued in ofiice, and the work progressed. In January, 
1857, a report was made by Mr. Shannon to the city Council in 
regard to the new jail, which is as follows : 

Amongst the various matters, however, to which my attention has been called are 
some of a very important character. The resolution approved July 8, 1856, provid- 
ing for the building of a new jail, and authorizing me to contract for the erection of 
the same, has received my most careful attention and consideration ; the necessity of 
a new prison for tlie city of Baltimore is, and has been for a long time, so a}>parent to 
the citizens of Baltimore, as well as to all others who have any interest in her internal 
improvement and advancement, that in making provision for its construction, I have 
been very cai-eful to take such steps as will enable me to erect a building which will 
not only answer the purposes for which it is intended, but reflect the higlicst credit on 
our cit3'. It may be proper for me to state that I had nothing whatever to do with 
the selection of the plan for the same ; it was selected by the Committee on Police and 
Jail of the Council of 1855, they regarding the '' Dixon " plan as the best submitted 
for their consideration, judgment and approval. The resolution authorizing the con- 



stniction of the bnilding directs me to make certain alterations and improyements 
therein named, such as an enlargement of the cells, improve the ventilation, and pro- 
vide accommodation for the Warden, none having been made in the plan selected by 
the committee. I shall accordingly make such ImprovementB as to my mind may seem 
to be required, and certainly use my best efforts and skill to make only such as shall 
be desirable, and to my mind called for by the circumstances of the case. 

I contracted with Messrs. H. & J. Reynolds for the building of the jail, according to 
the plan selected by the Committee, for the sum of one hundred and two thousand, 
seven hundred and fifty dollars. The alterations and improvements, with the house 
for the Warden, for which no provision has been made, will, as a matter of course, 
increase the cost of the building, to what extent I am now unable to state, as the pre- 
cise character of the alterations cannot well be determined at this time. As the build- 
ing advances, the improvements demanded will be made, and in every case with an 
eye to economy, as well as to all things else necessary. 

The foundations have been finished, and the entire building will be completed with 
all the dispatch possible. 

This shows that the minute particulars of the work were not 
then determined upon, but were to be as the work progressed. 

The next step in regular order is the communication of 
Mayor Swann to the City Councils, dated March 24th, 1857, 
which is as follows : 



Mator's Officb. City Hall, \ 
Baltimore, March, 185*7. J 
To the Honorable the Members of the 

Firtt and Second Branches of the City Council : 

Gentlemen, — On the second of June, 1855, a resolution was approved by your honor- 
able bodies, authoriziug the Joint Committee on Police and Juil, together with the 
Mayor and City Commissioner, to select a site and receive proposals for the building of 
a new Jail, and to report at an adjourned meeting In September following. 

In a report made to the Council, September 14th, 1855, signed by a committee of the 
First Branch and his honor the flavor and City Commissioner, these gentlemen state 
that " after a full and careful consideration of the various designs submitted to them, 
they have unanimously selected, and herewith submit plan B, offered by Messrs. Thos. 
and James W. Dixon, architects, which, with some slight alterations that can readily 
be made, we recommend for your adoption. The alterations proposed, are to increase 
the cells two feet in length, and to provide apartments in the centre building for the 
accommodation of the Warden's family. These alterations will not affect the general 
plan submitted by the architects " 

On the 11th of August, 1856, under the authority conferred by resolution No. 196, 
approved July 8th, 1856, the City Commissioner, with the approbation of the Mayor, 
entered into a contract with Messrs. U. R. & J. Reynolds, for the erection of a jail at a 
cost of one hundred and two thousand, seven hundred and fifty dollars. 

In this contract no alterations were provided for, or proposed to be included in the 
cost. How far these alterations may affect the original estimate of the building, it is 
not for me to say ; but I do not feel inclined, at this stage of the matter, to assume the 
responsibility of carrying on the building, without a distinct understanding as to its 
probable cost, and a clear expression of the views of Council in reference to this 
subject. 

From repeated conferences with the City Commissioner, I am rather forced to the 
conclusion, that the proposed building will require a much larger outlay than the 
Council had reason to infer from the report of the Committee suggesting alterations 
\ipon Mesi^rs. Dixons' plan. The amount stated in the contract with Messrs. II. R. k 
J. Reynolds, does not, in my opinion, more than present a proximate estimate of this 
improvement, when the contemplated alterations shall have been introduced. 

In view of the f£icts to which I have deemed it my duty to call your attention, I 
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would respectfully ask that a select committee of your bodies be empowered to confer 
with the City Commissioner and the parties engaged in this contract ; and to recom- 
mend such action as they may deem advisable in the premises. 

I am, with great respect, 

Your obedient servant, 

THOS. SWANN, ifayor. 

I Will state here that prior to this communication, Mr. 
Swann had had interviews with the City Commissioner, to 
ascertain what alterations he intended to make. He also had 
interviews with Reynolds, who frankly told him the cost of the 
building would be much more than was at first estimated. Mr. 
JSwann also knew that Shannon contemplated great improve- 
ments. 

In pursuance of the Mayor's recommendations, a committee 
of the Councils was appointed to examine into the building 
of the new Jail. Mr. Bryant, of Boston, was sent for; the 
committee carefully questioned t])e builders, the sub-contract- 
ors and Mr. Bryant. The latter was repeatedly before the 
Committee and the Mayor, and was interrogated as to the 
probable expense of the building. He replied, that if it was 
built in Boston, it would cost $450,000. Then, upon further 
examination, it was found that the cost of granite was less here 
than in Boston, and Reynolds offered to complete the building 
for a total charge of $1^50,000. 

After this the Committee sent two of their number to visit 
Boston to see the jail which Shannon had admired, and which 
he thought adapted to the wants of this community. The 
committee at this time were of the same mind as Mr. Shannon 
in regard to the jail, for on the 4th of May, 1857, they made 
the following report : 

Mr. Ford, from the joint special committee on the new jail, submitted the following 
report, which was read and laid on the table : 

The joint special committee on the erection of a new jail, appointed by the City 
Councils of Biiltiniore, at the request of the Mayor, to examine into, and report to that 
body, the probable cost and propriety of the improvements, alterations and addition to 
the plan of the Messrs. Dixon, as approved by the City Commissioner, after repeated 
conferences with the contractors, the City Commissioner, and the Arcnitect who sub- 
mitted the new or liryant plan, as well as after rigid examination into the merits of 
the diflFerent plans, submit the following as a partial report, waiting until a sub-com- 
mittee of two members can visit the city of Boston and examine into and ascertain 
the value of several improvements of decided magnitude which are incorporated into 
the new jail of that city before they can report finally. 

The joint committee have to acfcnowledffe the ability of the present City Commissioner 
in adopting improvements, all of which appear so essential to security, health, and the 
requisite accommodation of the prisoners, keepers and warden. 
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The superiority of the Bryant plan, embracing as it does all the features of the Dixon, 
** with tlie enlargement of the cells, the improvement in ventilation, and the accommo- 
dations for file warden and his assistants," is very plainly manifest, and exhibits on the 
pari of the Commitsioner masterly qualifications for hin present official position. These 
improvements will give Baltimore what she has so long needed — a prison worthy of 
the present age, combining convenience, supervision, security, classification, solitary 
confinement at night, employment, instruction, humanity, light, heat, ventilation, 
water and cleansing discipline, order and security against fire and extension. 

The cost from the original contract will be greatly augmented. The enlftrprcnient of 
the cells alone, embracing, as they do, twice the cubic dimensions of those in the Dixon 
plan, will necessarily entail a largely increased outlay. The cells in the Dixon plan 
were 6 by 7 feet, and 9 feet high. In the improved plan 8 b}*^ 11 feet, and 10 feet 
high. 

The difiference in the dimensions is 502 cubit feet in each cell, and in the aggregate 
150,600 cubic feet. The improved plan will be cruciform in form, having th^ee wings 
radiating from three sides thereof, two of which being for the use of the prisoners, and 
one appropriated for the jailer's family, officers' quarters, and the necessary incidental 
offices and apartments required for the building, together with a chapel and hospital 
therein. 

The two cell wings will each measure 152 3-12 feet in length, and 60 8-12 feet in 
width, and 54 feet in height from the ground to the top of the cornice. The block of 
cells within each of these wings will be five stories in height, and each block contain 
150 cells, making a total of 300 cells within the structure. The jailer's family wing 
will meiiaure 60 by 60 8-12 feet. The centre building will measure 80 by 80 feet in- 
side, and 84 feet iu height to top of cornice, and will be surmounted by a cupola, 
making the entire height of the centre building to top of cupola about 150 feet. Each 
wing will have a tower at each outer corner thereof 16 4-12 feet square and 100 feet in 
height. 

Each cell will contain a window and a door ; those of the Dixon plan had no win- 
dows, the light admitted through the door o:ily. 

The centre octagonal building will be two stories in height, the lower one will contain 
the great kitchen scullery, bakery and laundry of the prisoners' department. The% 
upper story will be finished as one great guard and inspection room, reaching from the 
first floor to the roof, containing staircases and galleries connecting with the galleries 
of the cell wings. 

The entire prison is to be constructed throughout with fire-proof materials, except- 
ing the roofs, which will be of wood and slate. The areas around each block of cells, 
extending from the foundation to roof, without any flooring, are to be arched over 
with masonry, making the interior of each cell wing fire-proof. 

The plan of the building admits of classification of witnesses, of tried and untried, 
and all are of easy access, and under control and supervision from the large octagonal 
guard-room. From this central position, which the committee deem a rnost invaluable 
improvement over the other platij the supervision extends, outside and inside, to all the 
principal walls, windows, corridors, staircases, galleries, cells, doors and fastenings, so 
that one sentinel on duty in this room can exercise sufficient control over the whole 
jail. Ample security is provided for ; for if a prisoner breaks the wall of his cell he is 
still within a prison, having another wall to break, and all the time he is within the 
sight and hearing of the sititinel. 

Ample ventilation, a most important improvement, is fully secured, and from the 
improved plan, with all doors securely closed, in the hottest of the days of 8ummer, 
pure air will abound in the entire building at precisely the same temperature in the 
keeper's house, the guard-room, chapel and the cells. 

The ample supply of water; the various advantages to feed and furnish the food to 
prisoners; the facilities afforded the warden and deputies; the further advantage of a 
chapel for woi*ship ; the provision for punishment of those guilty of misdemeanor 
within the prison; the convenience. of having all the offices, eating rooms, sleeping 
rooms, staircases, cooking and washing rooms beneath or on the sides of the great 
central guard room, within the sight or hearing of one central position; the principal 
keeper being enabled, from his office, to call the guard on duty ; the guard being en- 
abled to receive whatever class of prisoners be committed, and direct the same to their 
appropriate prisons, are advantages belonging entirely* to the new or improved plan, 
about which space prohibits further comment than mere mention at the present time. 
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Believing, as yonr Committee does, that a Jail is a building of the sternest utility 
and the greatest permanence, it would seem impossible to bestow too much thought or 
too extensive a consideration of facts and circumstances. Every part of this great 
building must bear its burden of service. The Committee deem it but just to say, that 
at present they do not think that any great feature of the improved plan can well be 
dispensed with. They do not deem it their duty to institute comparisons betweeH the 
old or Dixon plan and the new or improved plan, as the one in the ordinance was 
adopted with the well expressed determination to enlarge the cells, improve the venti- 
lation and furnish accommodation for the family of the warden. It is true, to some 
extent, the City Commissioner has gone beyond these named alterations, but his ap- 
proved improvements are such as were absolutely demanded, and reflect much credit 
on his judgment and mechanical ability. 

The contractors are well known citizens, and to their credit the Committee deem it 
due to say, that instead of pursuing what many would deem a proper course, asserting 
their legal rights, they propose to place the entire matter in the hands of the city to 
furnish a contract, at satisfactory rates, to finish the building, with its improvements ; 
to allow, in case of dispute, the said contract to be settled by arbitration, and to make 
the dates of payment in keeping with the Bnancial condition and ability of the city. 

The Committee are not now prepared to offer any resolution, or to furnish an esti- 
mate, desirous to abate any improvement not of the strictest utility, and then base their 
recommendations on a building indispensable in every part; they wish to await the 
result of a visit of the Sub-Committee to the new Boston Jail, which is built in a simi- 
lar manner to our proposed jail, and there examine all the improvements contemplated 
here, already in existence there. They will then submit the result of their delibera- 
tions to the builders, and obtain from them an estimate of the cost of the entire im- 
proved building, modified or not, as your Committee may hereafter determine. 

To facilitate a knowledge of the various improvements, the plans of each design, 
with specifications, or the minutest particular of the adoptel one, can be seen in the 
City Commissioner's oflSce. The Committee would particularly advise a personal ex- 
amination of the same by each member of the Councils. 

All of which is respectfully submitted. 



JOriN T. FORD, 

F. C. CROWLEY, \ First Branch. 

F. H. B. BOYD, 



L.^BIERBO WER, ' } ^^''''^ ^'■''"^^• 



The councils took no action at this time. On the 13th of 
June, 1857, (the sub-committee having visited Boston and ex- 
amined the jail there, and the work still progressing here,) 
the committee make this written report. 



REPORT OF THE COMMITTEE ON THE NEW JAIL. 

The Joint Special Committee, appointed in conformity with the request of the 
Mayor by the City Council of Baltimore, to examine into and report on the altera- 
tions and additions made by the City Commissioner in the original plan — adopted 
with reference to improvement— for the erection of the new jail, having devoted much 
time to the examination of the subjeci, ask permission to offer this as their report : — 

In a communication to the Councils prior to their adjournment, in May last, the 
committee stated that they fully approved of the contemplated improvements, deeming 
their adoption necessary alike to the security, punishment and morality of crimnals. 
Since then, by the consent of the Councils, a sub-committee, one from each Branch, 
have visited the jail in the city of Boston, built in a similar manner, and under the 
superintendence of the architect, Mr. Gridley J. F. Bryant, who furnished the im- 



11 

proved plan for the new jail in this city. The said sub-committee reported in the 
most favorable terms in regard to the perfection arrived at in the plan which they 
saw in existence there, and they reiterated their former convictions, now sustained by 
the information gained from actual observation and practical examination. Yet, with 
a desire to economise when it could be done with advantage, they recommend as not 
essentially necessary the abolishment of the privilege rooms and the extension in the 
place thereof of an iron gallery or corridor across the area from each story to the cells 
within the towers. The towers could be disi)ensed with as not absolutely essential, 
but not without detracting considerbly from the external appearance of the building 
and by the loss of twenty cells, which your committee prefer to see retained and used 
as privilege chambers for the confinement of witnesses and sailors. 

The estimate furnished by the contractors, to complete the building according to 
the plans and specifications submitted by the City Commissioner, and furnished by 
Mr. G. J. F. Bryant to your committee, amounts to the sum of three hundred and 
fifty-eight thousand dollars. The omission as recommended by your committee from 
the plans, of the privilege rooms, will cause a deduction from this amount of eight 
thousand dollars, and the omission of the towers a further deduction of seventeen 
thousand dollars. The new jail, therefore, without the privilege rooms, will cost three 
hundred and fifty thousand dollars, and without the privilege rooms and towers, 
three hundred and thirty-three thousand dollars. Your committee recommend its 
completion without the privilege rooms but with the towers, as will be seen in the 
resolutions onnexed. Desirous to be fully informed on the subject, the chairman of 
your committee requested an expression of opinion from the Board of Visitors to the 
Jail, which will be found with the papers accompanying this report, relative to the 
utility of the improvements adopted. It will be seen that they take decided ground 
in favor of the improved plan. The committee appointed by a previous Council to 
report on a plan for the new jail, have also furnished a card which accompanies this 
report, stating that the extra expense to the city occasioned by these necessary im- 
provements were anticipated by them as a certain consequence. 

The committee, it will be perceived, have arranged the payments to be provided for 
out of the levies of the four years succeeding the present. 

Trusting their examinations and the result as embodied in the annexed resolutions, 
may prove satisfactory and acceptable to your honorable body, as well as to the city 
whose well-being we all so fondly cherish, the committee respectfully offer the follow- 
ing resolutions : 

JNO. T. FORD, 



} 



F. C. CROWLEY, V First Branch, 
F. H. B. BOYD, 

GEO. W. HERRING, \ e.,^^ i?,^..i 

L. BIERBOWER. | ^'^^ ^'^^"^^- 



Resolved by the Mittjor and City Council of Baltimore^ That the City Commissioner 
be and he is hereby authorized and directed to contract with H. R. & J. Reynolds to 
complete the new jail, according to the plans and specifications submitted to the Joint 
Special Committee of the City Council by Gridley J. F. Bryant, with the exception 
only of that part of the original plan known and designated as privilege rooms, in 
lieu of which an iron platform or gallery to be substituted across the area from each 
story to the cells in the towers — ^the entire cost, inclusive of the existing contract, not 
to exceed the sum of three hundred and fifty thousand dollars, the said existing con- 
tract on an after the approval of this resolution, and the execution of the contract pro- 
vided for by it, to be null and void. 

And be it also resolved^ That the Rep:ister be authorized to issue corporation notes 
for the sum of two hundred and forty-four thousand dollars, in addition and over and 
above the sum of one hundred and six thousand dollars already provided for — the 
said two hundred and forty-tour thousand dollars to be divided in equal instalments of 
sixty-one thousand dollars each, to be provided for and paid out of the levies of the 
succeeding years, eighteen hundred and fifty-eight, eighteen hundred and fifty-nine, 
eighteen hundred and sixtv, and eighteen hundred and sixty-one, as follows : — $61,000 
out of the levy of 1858, $61,000 out of the levy of 1859, $01,000 out of the levy of 
1860, and $61,000 out of the levy of 1861 ; the said notes to be issued to the contract- 
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ors upon the certificate of the City Commissioner's monthly estimate of work done, 
bearing interest at the rate of six per cent, from their respective dates ; the first in- 
stalment of sixty-one thousand dollars to be payable one year from date ; the second 
instalment of sixty-one thousand dollars to be payable two years from date ; the third 
instalment of sixty-one thousand dollars payable three years from date, and the fourth 
instalment of sixty-one thousand dollars payable four years from its date — the said 
contractors to complete the said new jail on or before the first day of January, eigh- 
teen hundred and fifty-nine. 

Resolved aUoj That all costs of architectural drawings, specifications and extra ex- 
penses are to be included in the new contract, for the sum mentioned, and that no de- 
viation or alteration be permitted or allowed without the consent of the Mayor and 
City Council, from the plans adopted and specified in these resolutions. 

Resolved further^ That a committee of three from each Branch of the City Council 
be appointed as a Joint Special Building Committee to superintend, in conjunction 
with the City Commissioner, the erection of the new jail, in accordance to the plana 
and specifications embraced in these resolutions. 

You will notice, also, that the committee applied to the Board 
of Visitors of the jail, wlio gave the following expression of 
their views : 

The Board of Visitors of the Jail of Baltimore city deem it no less due to their own 
convictions than to their official relations to the corporation, to express their earnest 
gratification at the report of the Joint Special Committee of both Branches of the City 
Council, recommending, as it does, the construction of a prison possessing features of 
such novel excellence that their mention and subsequent examination has impressed 
this Board with their rare and surpassing utility, embracing as they do, a chapel for 
divine worship, a hospital for the sick, privilege rooms for witnesses and sailors, rooms 
for clejinsing prisoners, three hundred cells well ventilated and supplied with warmth 
and light and so arranged as to render e3aij)e impossible, the guard room command- 
ing easy and complete visual supervision over each cell, ample provision for the best 
of moral punishments, solitary confinement, excellent accommodations for the warden 
and his family, as well as his deputies, and an admirable general architectural efifect. 

In such a prison a just graduation of the penalties of the law can be made subservi- 
ent alike to punishment and reforiuation. Now, in our present jail the fatal indiscrim- 
inate association of prisoners and criminals of the innocent and the guiliy rendered 
unavoidable by the structure brings vividly to mind a melancholy illustration of its 
evils in the recent death in a neighboring city of young Grelet, an event directly at- 
tributed to the combined effects of the spirit crushing associations and the unwhole- 
Bomencss of the prison in which he was held as an important witness. That such results 
call alike to the statesman and to the philanthropist jfbr immediate remedy, and that the 
earliest completion of the new jail is a necessity alike called for by humanity, religion 
and justice, the Board of Visitors deem it their duty to assert ; and in recognition of 
the incalculable advantages to be derived, they earnestly commend to the City Coun- 
cils the vigorous prosecuiion of the erection of the new jail upon the improved plan 
recommended by their Joint Special Committee. 

JOHK COATES, 
H. J. BAYLEY, 
WM. CHESNUT, 
SAMUEL J. PENTZ, 

Board of Visitors of the Jail of Baltimore CUy. 



We, the undersigned, who cx)nstituted the Joint Standing Committee on Police and 
Jail during the Council of 1856, and to whom was referred the various plans for a 
new jail, from which was selected the Dixon plan, hereby declare that we, at that time. 
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deemed certain alterations and improvements necessary, (including a house for the 
warden,) which we accordingly recommended in the resolution submitted by us, and 
which passed the Councils and received the approval of the Mayor on the 8th day of 
July, 1856, and that we then considered that the cost of said new jail, with the altera- 
tions and improvements recommended in the resolution above referred to, would be 
from two hundred lo two hundred and fifty thousand dollars. 

WILLIAM E. BEALE, 
W. S. SHOEMAKER, 
WILLIAM S. HARRIS, 
WILLIAM 0. WELSH. 



The report of the committee as I said, was made on the 13th 
of Jane, 1857, and the accompanying resolutions passed one 
branch of the Council, but failed in the other. All this time, 
the Reynolds were going on wi^h their work, making sub- 
contracts, and faithfully obeying the directions of the com- 
missioner. No fault was found with them. In July, Mr. 
Swann was absent, and Mr. Ford was acting Mayor. The City 
Counsellor was applied to to know whether the contractors 
should be paid for the work done that month, and his reply 
was as follows : 



To John T. Ford, Esq., Acting Mayor: 

"In answer to your question, I reply that in my opinion the city of Baltimore will 
be legally li&ble and bound to pay to the above firm whatever sum shall be a remune- 
ration to them for additional work done in consequence of alterations made by the 
directions of the city commissioner in the structure of the jail, as contemplated in 
Dixon's plan and specifications. The stipulation to make such payment on the part of 
the city is very clearly and fully expressed in the 3d clause (quoted above) of the con- 
tract for building the new jail ; and the insertion of such a stipulation in the contract 
is abundantly and distinctly authorized by the resolution of the Mayor and City Coun- 
cil of Baltimore of the Stb July, 1856, No. 196. 

Respectfully your obedient servant, 

G. L. DULANY. 



After this, the Reynolds still went on, throughout July and 
August, and until September, when Mr. Swann, after abrubtly 
dismissing Mr. Shannon from office, makes another re[)ort to 
tlie Councils. It is dated September 16, 1857, as follows : 

Mayor's Officr, City Hall, \ 
Baltimore, September 16, 1857. / 
To the HonorahU the memhert of the 

First and Second Branchet of the City Council : 

Oentlemen: — I regret to be obliged to call your attention again to the subject of the 
new jail now in progress of construction under a contract made by the City Commis- 
sioner with Messrs. EI. R. & J. Reynolds. 

On the 14th September, 1855, a report was made to the Council by a committee of 
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the First Branch, and his Honor the Mayor and City Commissioner, unanimously re- 
commending a plan submitted by Thomas and J. W. Dixon, '' with some slight alter*, 
ations, (to use the language of the report, ) that can readily be made." The changes 
contemjilated proposed to increase the cells two feet in length, improve the ventila- 
tion, and to provide apartments in the centre building for the accommodation of the 
Warden and his family. This report was signed by George K. Quail, Charles L. Craft, 
John France, Samuel Hinks and J. P. Shannon. 

The committee says : *They have also, after a very full and careful examination 
and consideration of the various designs submitted to them, unanimously selected, and 
herewith submit plan B, offered by Messrs. Thomas and J. W. Dixon, architects, 
which, with some slight alterations that can readily be made, we recommend for your 
adoption. The alterations proposed, are to increase the cells two feet in length, and 
to provide apartments in the centre building for the accommodation of the Warden's 
family. These alterations will not affect the general plan submitted by the archi- 
tects. 

*' The design as will be seen by reference to the plan, is for a prison within a prison, 
with two blocks of cells one on each side of the centre hall, containing three hundred 
and four cells, each cell to be provided with water and water closets, and thoroughly 
ventilated, with corridors between the cells and the external walls ; making it impos- 
sible for a prisoner to escape, with the most ordinary vigilance on the part of the 
keepers. 

'' The following are some of the considerations that governed vm in selecting this 
design, viz : 

"Compactness of building, convenience in the distribution and arrangement of the 
various parts, and easy and thorough supervision by the oflScers, confinement of the 
prisoners in separate cells — so far as desirable or requisite — security against the escape 
of, or communication between the prisoners into different classes, and to admit of their 
being employed — ample provisions for warming, and a thorough ventilation — admis- 
sion of sufficient light and fresh air — ^cleanliness and healthfulness of the prisoners — 
durability of the building, and econoniy ; so far as consistent, in the arrangement and 
construction throughout. The cost of the whole building when completed, will not 
exceed one hundred and twenty thousand dollars." 

It will be seen that among fhe number of those who made this report to the Coun- 
cil, and urged upon them the adoption of the plan of Messrs. Dixon, was the City 
Commissioner. It is to be presumed he examined the plans, and exercised from his 
position, a powerful influence upon the committee, in their recommendation to the 
Council ; and it will be noted that he united in the opinion, that the alteration recom- 
mended in the original plans of Messrs. Dixon, would not "affect the general plan 
submitted by the architect," and that the cost of the whole would not exceed one 
hundred and twenty thousand dollars. 

On July 8th, 1856. a resolution was passed, in furtherance of the above report, au- 
thorizing and directing the City Commissioner " to advertise immediately in two or 
more daily papers of the city of Baltimore, for such period of time as he may judge 
necessary, for proposals for building a new jail on the site or lot on which the old jail 
now stands, said new jail to be built according to the plan and specifications submit- 
ted by Thomas & J. W. Dixon, to the Committee of Police and Jail of the City Coun- 
cil of 1855, and now on file in the office of the City Register, with such alterations as 
may be necessary to enlarge the cells, improve the ventilation, provide accommoda- 
tions in said jail, or contiguous thereto, for the use of the Warden, in the event the 
City Commissioner deeming such alterations and improvements advisable, and the 
said Commissioner is hereby empowered and required, with the consent of the Mayor, 
to contract in the manner and form contracts are usually made, for the erection of 
buildings for the use of the city, with some one or more of the bidders for the 
building of said new jail, and it shall be the duty of said Commissioner to super- 
intend the construction of the building, or employ a competent person for the pur^ 
pose, and cause the work to be done in strict conformity to the plan and specifi- 
cations agreed upon." 

From the purport of the legislation above referred to, it will be perceived, that 
the plan to which the attention of the Council was specially directed, was that of 
Thomas & J. W. Dixon, submitted to the Committee on Police and Jail, and ap- 
proved by them, that proposals were directed to be issued for the building of said 
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jail, in the dally papers of the citj, with the alterations reqtiired, should they be 
deemed necessary, and that whatever was done should be done, *'with the assent 
of the Mayor." 

Soon after I entered upon the duties of the Mayoralty, having heard a good deal 
about the probable cost of the new jail, and the action of the City Commissioner, I 
sent for that ofScer, and informed him of my desire to be Ailly informed in regard to 
what he had done in reference to this matter. I apprised him of my construction of 
the resolutions passed by the City Council, and his power under them, and my fixed 
determination not to sanction any deviation from the proposed plan of Messrs. Dixon, 
without knowing the exact cost of such changes. A contract was then exhibited 
(marked A) ba^ upon the plan submitted by Messrs. Dixon to the Council, and by 
them approved — entered into with the sanction of Mayor Hinks, and covering a cost 
of $102,750. 

The Commissioners not having handed me the specifications accompanying said 
plan, I directed that this paper should be produced also, which was done, and will be 
found herewith appended (marked B.) (In this connection I also refer to paper 
marked C.) 

It is evident that the former Mayor based his action upon the report of the Commit- 
tee and the advice of Mr. 8hannon as to the cost of the work. In executing the agree- 
ment of the 11th of August, 1856, he did so under the clear conviction that no involve* 
ment of the city was intended, beyond the plan and specifications of Messrs. Dixon 
and the limit fixed by the Council. 

I am authorized to say, by Mr. Hinks, that according to his best recollection, the 
City Commissioner estimated the cost of the proposed alterations as not exceeding 
$18,000, which with the contract price would have left the jail within the original 
amount stated by the Committee, say $120,000. 

It is particularly to be noted, in examining the provisions of this contract, and as 
rendering more extraordinary, the acts of the City Commissioner, that so far from 
foreshadowing the adopticm of a new plan, and an increase of the cost of the jail to 
$350,000 or $450,000, as estimated by Mr. Bryant, the architect of the Boston plan, 
the contract contains a provision looking to Kprohahlt reduction of cost upon the bid 
of the Messrs. Reynolds. The agreement provides that ''should the character of the 
alterations that may be determined on detract from the plan selected or render a less 
sum of money than the amount named for the erection of a new jail necessary, say 
$102,750, such allotcanee or reduction shall be made by IT. R. ^ J. Reynolds^ Sfc. 

The City Commissioner surely oould not have designed at that time, to increase the 
cost of the jail from $102,750 to $450,000 ; for why insert a provision looking to a 
probable saving on the part of the city. 

Having carefully examined the original papers thus placed in my hands, I saw at 
once the propriety of a further reference to the Council. I insisted, however, in ad- 
vance, that the City Commissioner should say whether he had ever entered into any 
other contract than that handed to me, with the specifications annexed. He assured 
me in the most positive terms that he had not, and that the.Mayor should be consulted 
in regard to any alterations that might be determined on. Not satisfied with this, 
I required an official letter from him, recognizing the Dixon plan, and a positive as- 
surance that up to that time, he had made no other contract involvintr the city beyond 
the amount stated, say $102;750. This letter is appended, (marked D,) and was 
based upon the plan and specifications above referred to. It will be found in the 
words following: 

Cnr Commibsionkr's Office, "\ 
Baltimore, Feb. 16, 1857. / 
To the Hon. Thomia Swavr, Mayor : 

Sir J — In answer to your inquiry as to whether I have made any other contract for 
the building of the new Jail, except the one submitted, I beg to reply I have not. 
The contract dated August 1 1th, 1856, is the only one in existence. 

Bespectfully yours, 

(Signed) J. P. SHANNON, City Commissioner. 
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With these assurances on the part of the City (Commissioner, I felt satisfied and had 
the fullest confideDce that uo deviation would be made from the original contract with- 
out the concurrence of the Mayor, and after full consultation with him. 

The building was then scarcely above the ground. I had repeated interviews with 
both the City Commissioner and the contractor. In all these interviews, 1 expressed my 
fixed determination not to sanction any change, without an estimate of the cost, upon 
which 1 proposed to base a contract, if satisfactory, as contemplated by the resolution. 

The City Commissioner was called upon to furnish this estimate. 1 did not believe 
that it was safe to proceed under the general specifications accompanying the Dixon 
plan — that architect never supposing, as I am informed that a contract would be based 
upon them without further consultation with him — and I urged upon the City Com- 
missioner to warn the contractor not to make any material variation from the plan 
whi^'h had been contracted for, without the sanction of the Council. In one of these 
interviews the Commissioner informed me, in the presence of the Comptroller, that the 
changes contemplated, that is to say, the Keeper's house, enlargement of cells, and im- 
provement of ventilation, would involve about $50,000 of additional cost. 

It was at this stage of the proceeding — totally disconnected, as I was, with the origin 
of this business — that I deemed it my duty to refer the whole matter to the City Coun- 
cil for their advice I believed the subject open for their action, having been so 
assured by the City Commissioner, and I did not deem it prudent to take the respon- 
sibility of extending the cost of the building without their sanction. 

The Council, it is well known, in accordance with my recommendation, appointed a 
Committee to re-examine the whole subject and decide what was proper to be done. 
A sub-committee was also appointed to visit Boston. After long deliberation, a plan 
was recommended by them, and rejected in the Second Branch ; and the building was 
thus left to proceed upon the Dixon plan, as first contemplated, and at the original 
cost, as stated by the Commissioner, in the report which accompanied its adoption. 

After this action of the City Council, I again sought an interview with the City 
Commissioner, in the presence of the Comptroller, and urged upon him to be careful 
not to do any thing to commit the city in reference to other plans. That the Council 
had adopted Dixon's plan, and had now decided again to stand upon it— and that no 
material alterations would be sanctioned by me. 

During my absence from the city in August, the City Commissioner handed the 
Comptroller, for the first time, the specifications, (marked E, herewith annexed,) 
informing him at the same time, that they were the specifications under which he was 
building the Jail, 

When I returned to the city the Comptroller placed in my hands this paper. It was 
headed — 

" Specifications of materials and labor to be provided and done by the contractors, 
in the execution of the agreement made by Joseph P. Shannon, City Commissioner, 
with Henry R. & Josiah Reynolds, dated August lUh, A. D., 1856, and approved by 
the Mayor, for building the n»w Jail in the city of Baltimore, embracing the alterations 
decided upon by said City Commissioner, as necessary to 'improve the ventilation — 
enlarge the cells,' and to* 'provide accommodations in said Jail for the use of the 
Warden,' in conformity with the terms of the resolution of the City Council, approved 
on the 8th day of July, 1856, and as contemplated in said contract with said con- 
tractors." 

This was the plan of the Boston architect which had been before the committee of 
the Council of 1857, and rejected by the final action of that body, involving a cost of 
$450,000, as I was informed by that architect— and $350,000, as admitted by the con- 
tractor. 

It would seem to have been in the hands of the City Commissioner at a very early 
period. Mr. Hinks executed the contract upon Dixon's plan, August 11th, 1856. 
These Boston specifications contain the following provision, showing that they must 
have been prepared not many days subsequent to the contract — that is, between the 
nth of August and the Ist of September, 1856 : 

"The excavations and removals of old buildings maybe commenced as early as 
September^ 1856. The new foundations are to be laid to the intended surface of the 
ground as early as November 30th, 1856. The walls of the buildings and cells are to 
be ready^for the roof previous to August Ist, 1857. The buildings are to be fully com- 
pleted previous to December 31st, 1857, to the satisfaction and acceptance of said Com- 
missioner." 
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From which it would seem that between the 11th of August, 1856, and the 1st of 
September, 1856, when the work was directed to be commenced, Mr. Hinks' contract 
for $102,750 was replaced hy Mr. Bryant's specifications, involving a cost of $450,000. 

These specifications were reported to be drawn by Mr. Bryant, and had no practical 
connection with the original plan. They were never submitted to Mayor Minks or 
myself. They were not the result of advertisement as directed by the resolutions of the 
11th of August, 1856. They were founded upon an understanding between the Com- 
missioner and the builder of the jail. The original contract for $102,750 was thus 
virtually thrown aside. The contractor could go on and do the work, and the Com- 
missioner could exercise his discretion in paying his drafts upon the Treasury. The 
cost of the jail under these new specifications has been estimated by the contractor at 
$350,000. But this is a mere estimate. There is no agreement to bind him to any 
Buch' amount. The contractor is to do the work, and the City Commissioner may 
allow him whatever, in his judgment, he may think it is worth. In case of disagree- 
ment, there is recourse to arbitration. It may be $350,000 or $500,000. If the Com- 
missioner estimates the cost of the jail originally at $120,000, and then advances to 
$350,000, who can say that the actual result may not reach a limit of half a million? 
It is wholly and entirely in the hands of the contractor and City Commissioner. The 
original contract entered into with the sanction of Mayor Uinks, to build a jail on 
Dixon's plan, at a cost of $102,750, meant nothing. It became a mere circumstance 
in the transaction. Neither the Mayor nor the City Council were to have any thing to 
do with it, and the results were to be arrived at when the work was paid for by the 
Comptroller and Register. 

I could not but feel surprised at this changed aspect of things brought about by the 
official announcement by the City Commissioner that he had actually abandoned the 
original contract of $102,750, entered into by Mr. Hinks, and adopted another of 
$350,000 or $450,000, as the result may prove, without consultation with the Mayor. 

I sent immediately for the contractor, and inquired, in the presence of the Comp- 
troller, how long he had been acting under these specifications. He said they had been 
adopted as the plan of the Jail be/ore I came into the Mayoralty. 

The Commissioner was then summoned. I placed the paper before him, in the 
presence of the contractor and the Comptroller, and inquired at what time he had 
adopted this plan of Mr. Bryant. He replied that he did not recollect the date. I 
asked him whether it was before or after I came into the Mayoralty. He reiterated 
that he could not recollect. I apprised him that the contractor had informed me that 
it was before I came into ofiSce. I then asked him how he reconciled such a state of 
facts with his repeated convei'sations with me, and his official letter, which I showed 
him, declaring that he had adopted no other than the Dixon plan : and I further 
reminded him, that while these assurances were being given — and the City Council was 
deliberating as to what they would do, and sending their committees to Boston — to 
mature plans, the whole affair was settled, so far as his power availed any thing, and 
the contractor was proceeding with the work. 

At the period when the resolution of the 8th July, 1856, was adopted, authorizing a 
contract on Dixon's plan, it is believed that neither Mayor Hinks nor the Council con- 
templated an expenditure of more than $120,000 for the building of the jail. Why 
should they have looked to a larger expenditure ? The City Commissioner had exam- 
ined into the whole subject, and bad united with the committee in the opinion that this 
amount would be ample for all the purposes of the jail. In detailing the plan of Mr. 
Dixon, the members of the committee, including the City Commisaioner^ spoke in the 
most confident and decided terms of the complete character of the proposed building, 
showing that nothing had been omitted. 

Besides, the city was in no situation to incur a larger expenditure without incon- 
venience ; and if she had been, there were other and more important objects claiming 
her early attention. The advocates of a City Hall, which had been Ibr years a pressing 
necessity, were anxiously awaiting an improvement in her finances ; and the public 
authorities, as is well known, have deemed it prudent to substitute, as a temporary 
expedient, the use of a private dwelling wholly unsuited to the purpose. 

The site adopted for the jail, apart from the financial argument to which I have 
referred, forbids a large outlay with a view to architectural display. It is obstructed, 
as is well known, by a heavj wall or barricade, which can never be safely dispensed 
with. The location is in no respect favorable for any such purpose. Besides, a prison 
is a place of confinement for criminals, and is appropriately represented by bold design 
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and simple Ti'orkmanship. It needs no elaborate embellishment. A substantial bnild- 
ing, of coarse rubble masonry, would be far more in keeping than the finest marble. 
It would convey the idea of fitness and adaptation. Nor does this view preclude the claim 
of comfort and convenience. The cell should be spacious and the ventilation satisfac- 
tory ; but a jail should always be constructed upon a simple and substantial plan, and 
in a style free from usele>s elaboration, and comporting with the uses to which it is 
applied ; and so the Council decided. 

The increased expenditure which it is proposed to throw into the plan of building, 
which has been adopted by the City Commissioner, without the authority of the Mayor 
or City Council, but in direct opposition to the declared wishes of both, would furnish 
an amount sufficient to justify the building of a City Hall, upon a plan that would 
furnish the amplest accommodation, and enure to the permanent embellishment of a 
most central and attractive portion of our city. 

My objection to an expenditure of $350,000 or $450,000 for the purpose of a jail, at 
this time, apart from the reasons above referred to, is the necessity which exists for the 
strictest economy in the management of the city finances. 

The City Commissioner should not have undertaken to impose so heavy a burthen 
upon th« people without the sanction of their authorized agents, who alone were the 
proper judges of such expenditures. A tax upon so large a scale cannot be levied with- 
out just complaint. True, we may resort to credit, if the money is not at hand ; but 
we must be cautious that the object is admitted to be urgent, and that we do not tax 
that credit too heavily. The city's obligations, in anticipation of revenue, should be 
resorted to, in my judgment, only in cases of extreme necessity, and the expenditure 
contemplated In this Jail appropriation, is clearly not one of that class. 

With these views, believing, as I do, that the city will be greatly mistaken in the 
supposed cost of this building if persevered under the details of the Bryant specifica- 
tions, with no limit as to cost, I deem it my duty to suggest to your honorable body — 

1st. That the City Commissioner be instructed to direct that the operations now 
going forward upon the new Jail be promptly suspended. 

2d. That a commission be appointed to assess the value of all work done and 
materials furnished for the said Jail up to the date of suspension ; said assessment to 
be communicated to the City Council at their regular session, for final settlement. 

3d. That the Mayor be instructed forthwith to employ a suitable architect, and such 
practical mechanics as in his judgment may be required, to co-operate with the City 
Commissioner, in examining the present condition of the new jail, and to report at the 
regular session of the City Council, what plan can be adopted to reduce the cost of the 
same, and prepare it for contract, in accordance with the original report, and the reso- 
lutions heretofore passed by the Councils. 

4th. That as soon as said plans shall be presented and agreed upon by the City 
Council, the Mayor and City Commissioner be authorized to contract for the same, 
with the lowest responsible bidder. 

With great respect, your ob't serv't, 

THOMAS SWANN, Mayor. 



You will here perceive that the Mayor, for the reasons he 
assi^'ns, recommends tlie City Councils to stop the work entirely. 
No fault is found witli the work, the contractors have not failed 
in their duty, but notwithstanding they are to be offered no 
opportunity to make a new contract — the work is to be stopped, 
and a contract is to be made with some one else. 

On the 6th of October, 1857, the Councils responded to the 
suggestion of the Mayor by passing the following resolution : 

Resolved by the Mai/or and City Council of Baltimore^ That the City Commissioner be, 
and he is hereby directed to stop the work now going on in and about the construe- 
tion of the new Jail, according to the present plan thereof; and that he be, and is 
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hereby farther directed to appoint an arbitrator, to act in conjunction with one to be 
appointed by H. R. & J. Reynolds, with power to them, shoald they disagree, to 
appoint an umpire ; they, or a majority of them so appointed, to determine what com- 
pensation shall be paid or allowed to the said H. R. & J. Reynolds, by the Mayor and 
City Coancil of Baltimore, for the work already done and the materials furnished by 
them in and about the said Jail. 

And be it further resolved. That the City Commissioner, with the assistance of such 
architect and practical mechanic as the Mayor may appoint for that purpose, shall 
derise and report to the City Council, at its next regular session, what alteration of 
the present plan for the construction of the new Jail can be adopted to reduce the cost 
thereof, and at the same time satisfy, in this particular, all the wants- of the city. 

(Signed) JNO. F. McJILTON, 

Pretident of the First Branch. 

JOHN B. SEIDENSTRICKER, 

President of the Second Branch, 
Approved Oct. 6, 1857 : 

THOMAS SWANN, Mayor, 



You will perceive that this resolution appoints an arbitrator 
to act with an arbitrator to be appointed by the Reynolds, to 
determine what compensation should be allowed the contractors 
for the work done and materials furnished in and about the new 
jail. Acting under that ordinance, Mr. Bayly, the City Com- 
missioner, addressed a letter to H. R. & J. Reynolds, dated 
Oct 6th, as follows : 

City Commissionbr'b Officb, \ 
Baltimore, Octol>er 6, 1857. / 
To MissBS. H. R. Ji( J. Rbynolds : 

Oenilemen^ — In pursuance of the resolutions of the Mayor and City Councils of Bal- 
timore, approved this day, notice is hereby given you to stop with the building of the 
new Jail, and the furnishing materials therefor. Alterations in the present enlarged 
plan of construction of this building are contemplated by the Corporation. In the 
mean time, Nathan T. Dushane has been appointed arbitrator by the city, to act in 
conjunction with one to be appointed by you, to determine upon the compensation to 
be paid to you for work already done and materials furnished in and about the new 
Jail. You will find inclosed a copy of the resolutions above referred to. 

On behalf of the Mayor and City Council of Baltimore. 

H. J. BAYLY, City Commissioner^ 
Approved— THOS. SWANN, Mayor. 

Mr. Reynolds replied as follows on the next day : 

H. J. Bayly, Esq., City Commissioner : 

Dear Sir, — Your official communication of the 6th instant, approved by his honor, 
the Mayor of the city, has been received by us. It was accompanied by a certified copy 
of certain resolutions of the Mayor and City Council of Baltimore, approved on the 
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same daj as the date of jour letter, whereby, in the language of said resolutions, joa 
were ** directed to stop the work now going on in and about the construction of the new 
Jail, according to the present plan thereof, &c. ;" and we understand from your com- 
munication, that, in professed pursuance of those resolutions, you hare given to us 
notice ' ' to stop with the building of the new Jail, and the furnishing materials 
therefor." 

Whether the corporate authorities of the city have the rightful power '' to stop the 
work " in this manner, is a question which we are unable to decide. We do not con- 
cede their right to do so ; and in yielding to the order which you have given, we do 
so, because we are unable to carry on the work, unless we shall be promptly paid as 
the work progresses. There is now a large amount due to us by the city, for the want 
of which we have been seriously embarrassed and injured. 

The resolutions, a copy of which you have inclosed, provide for making a compen- 
sation to us ''for the work already done and the materials furnished by us in and about 
the said Jail." And in your communication you notify us that Nathan T. Dushane 
has been appointed arbitrator by the city, to act in conjunction with one to be appointed 
by us, &c. On our part we appoint John B. Emory as arbitrator, to act in conjuno- 
tion with Mr. Dushane, with power to the said two arbitrators so named, should they 
disagree, to appoint an umpire, &c., to determine what compensation shall be paid or 
allowed to us by the Mayor and City Council of Baltimore, "for the work already 
done and the materials flirnished in and about the new Jail." 

Respectfully, &c. 
Baltimore, Oct. 7, 1857. H k J. REYNOLDS. 



Tou will observe that the City CouDcils stop the work and 
appoint an arbitrator, not to satisfy the contractors for any 
violation of contract, or for damages, but simply to pay them 
for the work already done. The contractors did not admit the 
power of the arbitrators to settle their loss under the contract. 
They were seriously embarrassed for the want of the amount 
due them by the city and could not go on — a great deal of 
work was done and material on the premises unpaid for. The 
arbitrators met, decided the amount to be paid, and it was set- 
tled in the post notes of the city. Now the gentlemen on the 
other side will say, you have been paid; if you have lost on 
the post notes and stock, it is your affair. But we reply, if 6 
per cent, city stock and post notes have been accepted by us, 
pay us for the violation of the contract, for we have lost all the 
profits we would have made had the work gone on. We have 
employed workmen, made sub-contracts for the entire work, 
have declined taking other contracts which as builders of repu- 
tation we could have obtained. If you had permitted us to go 
on, we would have built a better jail than the present one will 
be, more creditable to the city, and at less cost. If there is 
just ground of complaint that Mr. Shannon had exceeded his 
authority, why for that visit loss upon us, and turn us off from 
the work? These contractors, gentlemen of the jury, were 
prevented from doing this work; they had not the means to go 
on ; they have been pecuniarly injured, their credit ruined, and 
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are now without work. With the power and authority of the 
Mayor and Uity Government against them, how could they 
hold up their heads ? 

The attempt may be made to turn us out of Court on the 
ground that the Reynolds had given a release in full, but we 
will be prepared to meet them on that point. 

As the trial proceeds, gentlemen, we shall show that Rey- 
nolds was doing his work faithfully, regularly and promptly. 
The act of the city must stand on its authority to break the 
contract, which we deny. If they put an end to the work from 
considerations of economy or any other, they must take the 
consequences of doing so. 

(Mr. Schley handed to the Clerk the plaintiff's declaration.) 

Mr, Schley, — We offer in evidence the following papers : 

The ordinance of 8th July, 1856; 

The contract of the 11th August, 1856; 

The letter of Commissioner Shannon to the contractors of 
Aug. 26th, 1856 ; 

The Annual Report of the City Commissioner of January, 
1857 ; 

The Mayor's communication to the Councils of March 24th, 
1857; 

The Report in part of the Joint Committee of May 4, 1857 ; 

The report of the Committee, June 13th, 1857, accompanied 
by the certificate of the Visitors of the Jail and the certificates 
of the Committee of 1856; 

Mr. Dulany's letter to Mr. Ford of July 1st, 1857; 

The Mayor's communication to the Councils of September 
16th, '57; 

The resolution of Oct. 6th, 1857 ; 

The letter of Commissioner Bayly of Oct. 6th, 1857 ; 

The reply of the contractors of Oct. 7, '57. 

I also offer ordinance No. 13, of December 31st, 1856, which 
is as follows: 

An Ordinance to provide for paymenU on account of the new Jail^ now being erected. 

Section 1. Be it enacted and ordained by the Mayor and City Council of Baltimore, 
That $102,750 be, and the same is hereby appropriated for the payments on account of 
the new jail now being erected, in accordance with the contract entered into by the 
Mayor and City Commissioner with H. R. k J. Reynolds, said contract bearing date 
nth August, 1856. 

Section 2. And be it further enacted and ordained, That the City Register is hereby" 
anthorized to dispose of the stock now in bis hands to the credit of the new Jail fund, 
and pay the proceeds thereof to the said contractors, upon the orders of the City Com- 
missioner, when approved by the Mayor. 

Section 3. And be it further enacted and ordained, That the City Register be and Is 
hereby authorized, with the approbation of the Mayor, to issue the notes of the corpor- 
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aUon for $Y0,000, or 60 much thereof as may be required, in such sums as may be 
deemed advisable, one-fifth payable annually ; said notes to bear legal interest, which 
interest to be payable semi-annually in the months of April and October. 

Section 4. And be it farther enacted and ordained, That the notes of the corporation, 
as provided for in the 3d section, may either be paid to the contractors in settlement 
or be sold at par and the proceeds thereof be paid to said contractors, in accordance 
with the contract ; in either case payments to be made only upon the order of the City 
Commissioner, approved by the Mayor. 

[The 5.th, 6th and 7th sections of this ordinance, being the 
remaining sections of the ordinance, provide for the levying of 
a tax to meet the principal and interest of the above mentioned 
notes, and the repeal of other ordinances inconsistent with the 
provisions of this ordinance. It was approved Dec. Slst, 1856, 
Thos. Swann, Mayor.] 

And the order addressed by Bayly to James, the Warden of 
the jail, to close the gates, dated 8th October, 1857, as follows: 

CiTT Comhisbionbr's Officii, \ 
Baltimore, October 8, 185*7. J 
Thomas C. James, Esq., Warden Balto. City Jail, 

Sir — You are hereby directed to have closed the two gates of the institution under 
your charge fronting on Madison street. The gates alluded to are the ones formerly 
used for the conveying of materials for the construction of the new building. They 
are not to be used for that purpose until further notice. 

Respectfully yours, 

By order of the Mayor. H. J. BAYLY, City Commitnaner. 



I also offer the award of the arbitrators, of Nov. 25th, 1857, 
as follows : 

Wherbab by certain resolutions passsd by the Mayor and City Council of Baltimore, 
and approved on the 6th day of October last, the City Commissioner was directed to 
stop the work then going on in and about the new Jail, according to the present plan 
thereof: and was further directed to appoint an arbitrator, to act in conjunction with 
one to be appointed by H. R. & J. Reynolds, with power to them, should they disagree, 
to appoint an umpire, they, or a majority of them so appointed, to determine what 
compensation shall be paid or allowed to the said H. R. & J. Reynolds, by the Mayor 
and City Council of Baliimcre, for the work already done, and materials furnished by 
them, in and about the said Jail ; and Nathan T. Dushane, of the city of Baltimore, 
having been appointed arbitrator by the City Commissioner, in pursuance of said reso- 
lutions, to act in coi^junction with one to be appointed by the said H. R. & J. Reynolds ; 
and John B. Emery, of the city of Baltimore, having been appointed by the said H. R. 
k J. Reynolds the other arbitrator ; and the said arbitrators so appointed having 
accepted the said appointment, and having assumed upon themselves the arbitrament 
and decision of the matter submitted to them as aforesaid, and having fully examined 
into and understood the matter so submitted, found that they were unable to agree 
upon an award ; and having, in virtue of the power conferred on them in that behalf, 
appointed Lawrence Sangston, of the city of Baltimore, an umpire to act in conjunction 
with them; and we, the said Nathan T. Dushane, John B. £mery, and Lawrence 
Sangston, having fully examined into and understood the matter so submitted, do 
adjudge, decide and determine that the sum of one hundred and two thousand, four 
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hundred and fifteen dollars and forty-two cents, is the total amount of compensation 
proper to be paid and allowed to the said H. R. k J. Reynolds, by the Mayor and City 
Council of Baltimore, for the work done and materials furnished by them in and about 
the said Jail, at the time of the passage and approval of said resolutions ; and foras- 
much as we find that the said H. R. & J. Reynolds have already received, at several 
times, payments en account thereof, amounting to the aggregate sum of forty-nine 
thousand, seven hundred and sixty-nine dollai*s and seventy cents — Cleaving a remaining 
balance of fifty-two thousand, six hundred and forty-five dollars and seventy-two cents. 

We do therefore adjudge, decide and award, that the Mayor and City Council of 
Baltimore shall pay to the said H. R. & J. Reynolds, over and above and in addition 
to the sums heretofore paid to them, the sum of fifty-two thousand, six hundred and 
forty-five dollars and seventy-two cents ; and that the said sum shall be received by the 
said H. R. & J. Reynolds in full satisfaction and payment of, and for the work done 
and materials furnished by them in and about the said Jail. 

In witness whereof we have hereunto subscribed our names and affixed our seals, at 
the city of Baltimore, this twenty-fifth day of November, 1857. 

N. T. DUSHANB, [Seal.] 
J. B. EMERY, [Seal.] 
L. SANGSTON, [Seal.] 

We further propose to offer in evidence certain sub-contracts 
entered into between the contractors and Surawalt & Green, 
for stone work, Whitelaw & Webb, A. W. Denmead & Sons, 
Wm. Bayly, Jno. T. Bishop, Emanuel Irons and Sain'l Brown. 

The Court then adjourned. 



THIRD DAY— THURSDAY, JUNE 30. 
The Court met at the usual hour. 



% EVIDENCE FOR THE PLAINTIFFS. 



Jno, B, Emery called and examined by Mr. Schley. Am in 
the granite and stone business; have been engaged in it for 
33 years; I work by contract. A man ought to make 25 per 
cent, profit on contract work. If a building costs a certain 
sum, you should add 25 per cent, to the cost, for your risk, re- 
sponsibilities, time, labor, skill, &c. A man undertaking a 
large contract has of course to depend to a great extent on 
other parties in executing the work. 

Mr, Dulany, — I suppose you make the estimate of the cost 
of a building as close as you can, going into detail and taking 
every thing into consideration. You say you then add 25 per 
cent, to the cost to pay profit and cover any omission ? 

Witness, — The 25 per cent, remunerates him for his risk. 
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time, trouble, &c. If the contractor makes an omission in the 
estimate, that is his own loss. 

Mr, Meredith, — You make your estimate upon specifications, 
and when the cost is ascertained add 25 per cent.? 

Witness, — That is my own practice, and is the custom of 
others also. Have understood this by hearing mechanics talk 
about it, and believe it to be the general custom. 

Samuel Harris sworn, — Have had large experience as a 
measurer of buildings. Have been a carpenter for 30 to 40 
years. Part of the time have carried on the trade, and part 
have devoted to measuring. 

Q, Mr, ScMey, — What is the fair amount to be added to the 
cost of a building, as profit for a man's time, skill and services ? 

Ans. Witness, — That is a hard question to answer. 

Mr. Schley, — What per cent, is usually added for such com- 
pensation ? 

Witness, — I don't know that there is a usage in the matter. 
The risk is very great, and is in proportion to the extent of the 
building. 

Mr, JbAnson.— If a building costs $350,000 to $400,000, what 
would be a proper and reasonable compensation ? 

Messrs. Dulany and Meredith objected to the question as not 
evidence. 

Witness, — Of course no one puts in a bid at the actual cost. 
Can't say that the per centage charged is governed by any par- 
ticular rule. Some contractors charge more and some less. 
The specifications are taken, a close calculation made of the 
actual cost, and then the contractors add a per centage for 
compensation, varying from 10 to 25 per cent. If a man took 
a large contract and added 10 per cent., he would probably 
come out short. The risk is very great — danger from fire, 
from tornadoes, from the failure of sub-contractors, &c., &c. 
A contractor has to employ a great number of different me- 
chanics, as he cannot do all the work himself If I were about 
to build a certain edifice, I would first get the specifications 
and make as accurate calculation as possible of its exact cost. 
To do this I would find out all the materials that would be 
necessary. I would get estimates of the stone work, the brick 
work, plumbing, &c. ; the cost of lime, cement, sand, &c. ; the 
cost of excavation, and all the other details. Having got all 
the information possible and calculated the cost, I would add a 
certain per centage for contingencies and then would add for 
my own profits. What I added for contingencies would be inde- 
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pendent of the other, and in order to cover any miscalculation 
and any possible difference between the estimate and the cost. 

To Mr. Schley.— li a building costs $100,000, 1 would. add 
$10,000 for contingencies, and then add for profit. 

Question. — If a building were to cost $100,000, and the con- 
tractor took all risks and contingencies and devoted his time 
to the work, what would you allow him as profit? 

Mr. Meredith objected to the question as inadmissible. This 
witness he understood was brought up as an expert to testify. 
It was certainly straining a point to ask him his individual 
opinion without reference to custom or usage. 

After some discussion upon the admissibility of this testi- 
mony, the Judge decided that it was admissible, but it was 
waived. 

Joseph P. Shannon was called and testified as follows : Was 
City Commissioner in 1856. Advertised in four papers for pro- 
posals for building the new jail; gave reasonable notice. Had 
Dixon's plans and specifications in my office. Entered into the 
contract with H. R. & J. Reynolds on the 11th August, 1856. 
[Contract exhibited and recognized by witness.] After making 
the contract I examined the Dixon plan fully. The ordinance 
empowered me, if I deemed it advisable, to increase the size of 
the cells, improve the ventilation, and provide accommodations 
for the warden, I examined the Dixon plan and found the 
cells too small. I then thought I would visit our sister cities, 
examine the prisons there and get all the information I could, 
so as to give the city such a building as was needed. I wished 
to introduce all the modern improvements as far as the ordi- 
nance authorized me. I went to New York, Albany, Boston 
and Philadelphia. Went to the Cherry Hill prison in Phila- 
delphia, and to the State's Prison at Albany, which was 
said to embrace all the best improvements. In my judgment, 
however, the Sussex Jail in Boston was the best. Learned 
that G. F. Bryant had furnished the specifications of that build- 
ing. Saw him on the subject, and had several interviews with 
him. Was in Boston about four days; it was in the middle of 
August, 1856. Thought the Sussex jail was the best I had 
seen, and determined to adopt that plan. Procured a ground 
plan from Mr. Bryant. Don't now know where it is. I left 
it in the office. When I went out of office the ground plan 
had been finished with. When I came home, I used it to lay 
off the ground by. That was about 1st September, 1856. Gil- 
bert Bryson, the City Surveyor, surveyed the ground for me. 
[Letter of 26th August, 1856, to Reynolds, exhil3ited.] Wrote 
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that letter in Baltimore after my return from Boston. Must 
therefore have returned previous to that date. Reynolds sent 
a reply to that letter. I suppose it is in the City Commission- 
er's office; I left it there. The Reynolds assented to my re- 
quirements, and proceeded according to my directions. I gave 
them the plans at different times, as the architect could not 
furnish them all until the succeeding spring. I gave them the 
ground plan at once. I considered that a proper enlargement 
upon the Dixon plan. The contractors proceeded without de- 
lay, and I had no fault to find with them. They conformed 
entirely to my directions. Mr. Swann was elected Mayor in 
November, 1856. Never saw him at the jail while I was Com- 
missioner. I went there once every day while the work was 
going on. In no instance were my orders disregarded by the 
contractors. Think myself a judge of work, having been a 
large contractor myself on the Baltimore & Ohio R. R. I am 
a bridge builder by profession. The work was well and faith- 
fully done ; I kept a strict supervision over it Furnished the 
contractors with the plans as the work went on. Got all of 
them in the succeeding spring from Mr. Bryant, the architect. 

[The specifications were exhibited and recognized by witness 
as those he received.] 

Think I left this paper in the City Commissioner's office. I 
think also that the Joint (Standing Committee of Police and 
Jail had it. 

[The plans of Dixon and Bryant were exhibited to witness, 
who described them and pointed out the enlargement he had 
made in the cells, and the various improvements in reference 
to the ventilation, and the warden's house.] 

Mr. Schley here read the heading of the specifications, which 
was for the enlargement of the cells, the improvement of the 
ventilation, and the furnishing of suitable accommodations for 
the Warden. 

Witness resumed, — Never had any occasion to reject any part 
of the work or materials. Was at the jail every day up to 
Aug. 31st, 1857. The cells were then three stories high. 
Thought before I left that the probable expense of building the 
jail upon the specifications before me would be from f 350,000 
to $360,000. I enlarged the cells because I found that they 
were too small, upon an inspection of other prisons. Thought 
there was a great error in that respect in the original plan. 
By raising the cells and increasing their height, increased 
ventilation was obtained. This plan of Bryant's produced im- 
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proved ventilation ; by the original plan there was not suffi- 
cient light and air. The ordinance authorized proper apart- 
ments for the warden, which gave him better opportunities of 
intercourse with his officers. He could see what was going on, 
and the officers could better see what was going on in the jail. 
In my judgment the improvements I made were called for, and 
my only motive was to give the city a good jail — not merely 
for the present, but for time to come. Am satisfied I was right 
in what I did. It was known generally that I was building on 
an enlarged plan, and I made no attempt to keep it secret. A 
lithographed plan was hung up in the Mayor's office a long 
time before I went out of office. [The lithograph was exhib- 
ited.] It could be seen by the Mayor ; it was nearly in front 
of his desk. Don't recollect seeing the picture in the Council 
chambers. 

Gro88-Examined by Mr, Dulany. — First saw the Dixon plan 
before the Committee prior to its adoption in 1855. The Mayor 
and myself were added to that Committee. I made no altera- 
tions on the Dixon plan in the Committee, and suggested none. 
Some of the Committee made suggestions. No estimate of the 
expense was formed in the Committee. 

[Mr. Dulany read from the report of 1855 in relation to the 
site and plan of the new jail, in which Dixon's plan B was 
adopted, with some slight alterations, the cost of the whole 
structure being estimated not to exceed $120,000. This was 
signed by Messrs. Quail, France, Kraft, Mayor Hinks and Com- 
missioner Shannon. The resolution of July 8th, 1856, also was 
read, authorizing the City Commissioner to contract for build- 
ing the new jail.] 

Witness. — That is the resolution on which I acted. I did not 
go back to the report of the Committee of 1855, nor was I gov- 
erned by the opinion I had formed then. The plan B was 
considered the best then submitted. I went by the terms of 
the resolution of July, 1856, only ; I did not go back to the re- 
port of 1855, and the resolution of 1856 did not require me to 
do so. At the time I signed the report of 1855, I approved of 
it. This estimate of $120,000 was never got from me. Don't 
recollect saying that $18,000 would cover the cost of the addi- 
tional improvements. This was said by some of the Commit- 
tee, but there was no data to go on. The difference between 
the estimate of $120,000 and the proposed cost of $350,000 was 
my act. Did not tell the Mayor how great the difference 
would be in the cost. Could not at that time define accurately 
the cost ; knew, however, the difference would be great. Did 
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not consult Mayor Hinks about it. Thought the ordinance de- 
fined my powers, and that my course was plain. Knew that 
the building of the jail concerned the interests of the city, but 
thought the ordinance pointed out my duty and I followed it. 
Every thing was open to the inspection of the Mayor, and he 
could have stopped my proceedings at any time. By looking 
at the work he could have seen what great alterations had 
been made. The drawings of the Dixons were in the office 
when I left Presume they are there now. The specifications 
accompanying the Dixon plan were so imperfect in their de- 
tails that I could make nothing of them. All the bidders com- 
plained of them. I asked Dixon for no explanations. 

Question — How could you build on the Dixon plan without 
knowing its requirements? 

Witness. — I went by it with the alterations. 

Question, — Did you examine the specifications to see wheth- 
er you could make a contract by them ? 

Witness, — The bidders examined them and bid on them. 
In my opinion no building could be put up by them as they 
stood. They gave no dimensions. Thought them defective, 
and not clear enough to enable a builder to go on. I threw 
the specifications aside and took up Bryant's. I enlarged on 
the Dixon plan and went upon Bryant's specifications and 
plans. Visited the North, saw the Sussex jail and was pleased 
with it. I then asked Bryant for plans and specifications. 
He sent on the details, but I brought on the general plan with 
me. This was in August, 1856. In April, 1857, Bryant came 
on in pursuance of the desire of a Committee of the Councils, 
and went before Mr. Swann. He showed him all his plans. 

[Bryant's specifications exhibited.] 

Question, — Has that paper any date or Architect's name? 

Answer, — This is in Bryant's hand-writing and was given to 
Eeynolds. He brought it on himself. Can't tell why it is 
without name or date. It looks like the original. I agreed to 
pay Bryant while J was in Boston. I paid him $1,000 out of 
my own pocket. Never made any demand on the city for this 
sum. Thought I would present it when the work was finished. 
Thought myself authorized by the resolution of 1856 to employ 
Bryant. 

Mr. Meredith. — You say that you first examined the Dixon 
plan after the contract was signed in August, 1856? 

Witness, — Yes. 

Mr. Meredith. — Now, in the report of 1855, signed by your- 
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self, you state that after a careful examination you accept the 
Dixon plan with some slight alterations, those being to enlarge 
the cells two feet in length and to provide accommodations for 
the Warden — yet you now say you never examined the Dixon 
plan till after tlie contract was made. Will you endeavor to re- 
concile this inconsistency between the report and your testi- 
mony this morning ? 

Answer, — I meant in the report that this (the Dixon plan) 
was the best then before us. There were one or two from Niern- 
see & Neilson, one from Husband and perhaps from others. 
Several of the Committee thought this the best plan. 

Mr. Meredith. — In the report jpu say you had carefully exam- 
ined the Dixon plan, and in your testimony in chief you say 
you never examined it till after the contract was signed. I 
wish you, if you can, to reconcile to the satisfaction of the jury 
these statements. 

Witness. — I told the jury that as soon as the advertisement 
went out, and the bids came in^ I examined Dixon's specifica- 
tions and that the resolution gave me power to make altera- 
tions which were not contained in the report of 1855. 

Mr. Meredith. — In 1855 you say Dixon's plan is the best, 
and in 1856 you take Bryant's. 

Witness. — I enlarged on the Dixon plan. 

By Mr. Dulany. — I was not governed by the report of 1855, 
The resolution of 1856 speaks for itself. 

Mr. Dulany. — Both the resolution and report speak of in- 
creased ventilation, don't they ? 

Witness. — I don't know. 

Mr. Dulany, — I just read them, and will do so again if you 
wish it. 

Witness^ — I don't see that they speak of ventilation. 

Mr. Dulany. — They do speak of ventilation. What speci- 
fications are those you referred to in your letter to Reynolds of 
August 26th, 1856 ? 

Witness. — The specifications of Bryant, then in course of pro- 
gress. I did not speak of having them on hand. IShortly 
after Mr. Swann came into oflSce he spoke to me about the new 
jail. I showed him the paper and Bryant's ground plan — told 
him we had broken ground on that plan and that I had direct- 
ed drawings and specifications to be made in accordance with 
it, and that when they arrived I would put them before him. 
Don't think I ever spoke to him of the increased cost. He 
spoke to me on the subject but I could not satisfy him. Can't 
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say exactly when he first spoke to me about the jail ; think it 
was in the Spring of 1857 before he called for the Committee. 
Could have guessed the cost but did not wish to do so when I 
knew all the papers would shortly be on. He once said to me 
he was afraid the Jail would cost too much money — he then 
had Bryant's plan before him. He remarked, "this seems to be 
enlarged." I said ''yes, to increase the cells and improve the 
ventilation." He then spoke of the Keeper's house; I told him 
that would cost $50,000, but in his report to the Councils he 
spoke of the whole increase in cost as $50,000. He must have 
misunderstood me. This was just befere he made his commu- 
nication to the Councils in March, 1857. In his note he asked 
me if I had made any other contract than that of August, 1856. 
Don't recollect that he used the words, " according to the Dix- 
on plan." 

[A note was here exhibited, dated "Baltimore, February 
16th, 1857," from Mr. Shannon to Mr. Swann, in which the 
former states that there is no other contract in existence ex- 
cept the one of August 11th, 1856.] 

Witness, — Mr. Swann asked me for the specifications several 
times. The first full ones were those of April, 1857. I think 
Bryant's plan provides for warming the jail from a great 
kitchen below. If it did not, the cost of laying pipes for that 
purpose would be something. Think it was perfect in all 
other respects. Bryant's plan did not provide for water clos- 
ets in the cells — Dixon's did ; but I found them universally 
discredited — they had always been found to work badly. 

Question. — Can you say that the jail was being built on the 
Dixon plan ? 

Answer, — No. There were many alterations, but the general 
features were the same. Bryant's would have been the cheap- 
er jail even if it cost $350,000. I never contracted to have it 
built for that amount; I believe Reynolds applied to do it for 
that. Don't recollect telling the Mayor I was going on the 
Bryant plan. In March, 1857, the Mayor desired me to tell 
Reynolds to stop, and I did so. 

Question, — Did not Mr. Swann warn you to make no contract 
deviating from the Dixon plan ? 

Anstver, — I do not recollect ; never told him at the time 
what alterations I intended to make or their probable cost. 
Never made any estimate to Hinks or calculations of the cost 
of the work; might have spoken to him casually. 

The Court adjourned. 
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FOUKTH DAY— JULY 1. 

The Court met at 10, A. M. 

Mr. Shannon was called^ but did not respond. 

Wm. L. Brown sworn and examined by Mr. Schley : 
Was employed by Mr. Reynolds during the building of the 
jail. Was there as long as he had the work. Superintended 
the carpenter's work. Can't recollect the exact day I com- 
menced work ; there had been some little work done before I 
came. I remained all the time Reynolds had the contract. 
Have been a carpenter for 30 years. The work was done in the 
best manner ; the materials were of the best character. Rey- 
nolds generally employed the best workmen ; have been with 
him 15 years; the Reynolds always employed the best me- 
chanics, and had acquired a reputation in that respect. Have 
forgotten the name of the stone mason ; he was a tall man. 
Sumwalt & Green furnished the granite: that part of the work 
was done as well as possible; Bishop laid the stone; was there 
myself and saw it done; it was well done; the stone was laid 
with cement ; the cement was of the best and most expensive 
character. Mr. Irons did the brick work ; he stands high as a 
bricklayer; knew him to be competent. Don't know who fur- 
nished the marble; Whitelaw did the marble work. Think 
the stone came from Texas, on the Falls Road. Saw the 
ground plan of the jail ; the work was laid out and executed 
according to that plan. Mr. Shannon was there every day and 
overlooked the work. First saw the ground plan shortly after 
the work commenced. The cellars were dug and the founda- 
tions laid when 1 went there. Can't say exactly when that was. 

[A plan was ^exhibited, which witness recognized as the 
ground plan.] 

The work was done according to that plan. 

Mr, Didany, — Have you not a book to show when you went 
to work ? 

Witness. — Yes ; I will bring it here to-morrow. 

[Picture of new jail exhibited.] 

Have frequently seen that picture; saw it at Reynolds' shop 
and other places ; don't recollect seeing it at the Mayor's office 
or in the Council chambers, for I never went to those places ; 
saw similar pictures hanging up in bar rooms. Saw the ground 
plan and drawings at the same time. Saw the pictures about 
six months before the work was stopped. Don't recollect the 
date of the stoppage of the work. 
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[Mr. Johnson here stated that the pictures were framed and 
delivered to Mr, Reynolds hy Cariss & Co. on the 9th of May, 
1857. The work was stopped on the 6th of October following. 
Copies of the picture were sent to the Mayor and Councils.] 

Emanud Irons sworn and examined. — Am a bricklayer ; have 
been one for 30 years; have had a good deal of experience. 
Did the brick work on the Sun Building ; laid the brick at the 
new jail ; used the best materials and did the work in the best 
possible manner. Commenced in the spring, forget the year; 
did not have occasion to call for the plans; the carpenters lay 
out the plan and give us the dimensions; I worked by Rey- 
nolds' directions. I was engaged until we were ordered out of 
the yard and the gates closed on us. I was there from early 
in the spring until the fall; had then laid 1,500,600 bricks ; 
had laid one wing three stories and the other two stories high. 
If we had not been stopped, and the weather had continued 
good, we would that fall have laid one wing five and the other 
four stories high. Any body could have seen how the work 
was going on. Have seen Mayor Swann there at least once ; 
think it was a month or two before I left ; don't recollect who 
was with him; Reynolds was there at the time; think that 
Reynolds and the Mayor went around the building together. 

Mr, DuLany. — When would the work have been up to re- 
ceive the root? 

Witness, — Not that season, unless the winter had been very 
open. 
By a Juror, — Were the stories on a level? 

Witness, — No; the north was three and the south wing two 
stories high. 

Jra J5rotf;7i called and sworn: Am a builder; put up Mr. 
Smitli's house in Park street, and am now engaged on one for 
the Hon. Jno. P. Kennedy. Have been engaged for the last 14 
years as a master builder. There is no usage in making con- 
tracts as to the amount of per centage to be charged as profit. 
It depends on the amount of the contract, and varies according 
to the risk. You can make an estimate very near to the cost 
of a building. The per centage varies from 5 to 25 per cent. 
In a large building it is not safe to charge less than 20 per 
cent., in order to cover all contingencies. That would include 
the profit. It is customary to add something to the estimated 
cost for risk, responsibility, time, skill, &c. On large jobs you 
must add 20 per cent,, on small ones less, because the risk on 
the latter is less. Tou should increase the per centage accord- 
ing to the size of the job. I base my estimates on my sub-con- 
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tracts. I add the 20 per cent, to cover every thing. It is im- 
possible, with the plan and specifications before one, to estimate 
the exact actual cost of a building. I think, of the 20 per cent, 
added, 10 per cent, would go to cover the risk. On a heavy 
job 5 per cent, clear actual profit is enough. I superintend 
jobs for 5 per cent., running no risk whatever. I would rather 
superintend that building (the jail) for 4 per cent, than take 
the contract at 20 per cent, profit. 

Mr. Brown was not cross-examined. 

Mr. Shannon was called, but being too unwell, his examina- 
tion was postponed. 

The Court then adjourned until Wednesday, July 6th. 



FIFTH DAY— WEDNESDAY, JULY 6, 1859. 
The Court met at the usual hour, 

Mr. Shannon recalled and examined by Mr. Dulany. 

Question, — What was the difl^erence between the architecture 
of the Bryant and Dixon plans, as affecting the costliness of the 
Vork, and was not one more ornamental than the other? 

Answer. — One was more substantial than the other, and also 
more ornate. The towers were difierent, having been enlarged 
in the Bryant plan. The whole plan was more ornate than the 
Dixon plan. The difierence in the character of the architect- 
ure added somewhat to the expense, but was not the great 
source of the additional cost. There was more marble used by 
the Bryant plan, and the building generally was enlarged. 
There was no carved work in marble. Had always termed the 
Bryant an extension of the Dixon plan. Cannot say what was 
the difierence of cost in the two plans in the matter of marble. 
In order to increase the ventilation, the size of the cells was 
enlarged. In the Bryant plan they were 8 feet by 11 feet, and 
10 feet high — about twice the number of cubic feet as proposed 
by Dixon's plan. The great guard room in the centre of the 
building was the material source of ventilation. 

Mr, Dulany, — I see by your report of 1855 that you proposed 
an increase in the cells of only two feet. 

Mr, Shannon, — I can explain my signature to that report 
better than when I last gave my evidence. By the Dixon plan 
the cells were 6 feet by 7, and 9 feet in height. 
3 
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Mr, Dulany, — I also see by the same report that only the 
height and not the length was to be increased. 

Mr, Shannon, — The increase in size was made to make more 
room and increase the ventilation. 

3fr, Dulany, — What was the increased expense incurred by 
buihling the Warden's house? 

Witness, — I don't recollect, sir. It contained besides, a hos- 
pital and a place of worship. When I was stopped in August, 
1857, I think one wing was three and the other two stories 
high. The work went on after I was deposed, at least I sup- 
pose so. I was stopped on 31st August, 1857. Can't say how 
far the work had progressed on the 6th October, 1857. Never 
was inside the jail-yard after I left. 

By Mr, Meredith, — You say you went to Boston in August, 
1856. At what time did the sub-Committee of the Councils 
visit Boston ? • 

Witness, — It was long after I was there. Mr. Reynolds went 
to Boston with me. Was there two or three days. Reynolds 
was with me once or twice when I saw Bryant. Had separate 
interviews with Bryant besides. Was made Commissioner by 
Hinks, and remained during all his administration. Was re- 
newed by Mr. Swann. The salary of the office was |1,200; but 
I learn it has since been raised to |1,500. 

Examined by Mr, Johnson. — The work was paid for as it pro- 
gressed by requisitions from me, which were made monthly. 
Never heard of any objection to the payment of my estimates 
until July, 1857, when the contractors had some difficulty in get- 
ting their money. I believe they were finally paid^ Mr. Dulany 
having given a favorable opinion. I was stopped on the Slst of 
August, on the day I made the estimate of that months' work. 
I believe that estimate was paid. I suppose the work still went 
on. Before the work was commenced the ground plan was laid 
out by Mr. Bryson, the City Surveyor. No objection was made 
to the progress of the work till August, 1857. The contract 
was. signed in August, 1856. When the work was stopped it 
was necessary at that time that the contractor should have had 
all the materials ready, and all the sub-contracts made. 

Re-examined by Mr, Schley, 

By the Dixon plan the cells were to contain 378 cubic feet. 
By the Bryant plan, 880 cubic feet. That made a great differ- 
ence in the size of the cells. A flue extended from each cell 
in both plans. In the extended plan had the flues put down 
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lower, 80 as to receive the night buckets below. There was one 
register in each plan. 

Mr, Schley. — Suppose you now explain how you signed the 
report of 1855. 

Mr. Dulany said the fact was patent, that he had signed it 
as his name was affixed. 

Mr. Schley desired the explanation of the witness. 

Mr. Shannon. When the committee met, the first duty was 
to select a site. 

Mr. Hinks and myself were the only ones at first in favor of 
the old site, but the others finally yielded. 

The next thing was to select the plan of the building. One 
was submitted by Niernsee & Neilson, and two others by the 
Messrs. Dixon. Votes were taken on the diflferent plans. The 
two plans of the Dixons were marked A and B. Mr. Kraft 
voted for Niernsee & Neilson's plan. I voted for the Dixon 
plan marked A, and the rest went for Dixon's plan B. The 
latter was therefore adopted. It was not the one I voted for. 
After that heard nothing about the matter for some time, when 
a report written out by another was presented to mo to sign. — 
I refused, but being strongly solicited, and the desire expressed 
that a unanimous report should go to the Councils, and that 
my signature should be affixed, I at last consented. I never 
voted for the plan, nor had I any thing to do with making cut 
the report. 

J. C. Neilson called and sworn. Examined by Mr. Schley, 
Am an architect. Have been in business here 10 or 12 years ; 
perhaps 15. Visited the new jail, during the progress of 
the work when it was 5 or 6 feet above the ground. This was 
in the spring previous to the appointment of Mr. Shannon as 
City Commissioner. The work might have been over six feet 
high. Submitted plans to the Councils in 1855. Have seen 
Dixon's plan. To me it was apparent when I visited the jail 
that Dixon's plan had been departed from. This fact was dis- 
tinct. The whole building had been changed. When we made 
our plans we were directed to make them for a building to cost 
|100,000. When I saw the present one, thought it would cost 
$300,000 or $350,000. Saw that the cost would be greatly in- 
creased ; said so at the time, and told Mr. Swann so. That was 
before Shannon's reappointment. I objected to Mr. Swann — to 
his renomination — on the ground that he had increased the 
cost of the structure 300 per cent. I objected as a tax payer, 
to his reappointment on this ground. When I went to the jail, 
I saw there at least $65,000 on the ground. I went to the 
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Mayor's oflSce expressly to object to Shannon's reappointment 
on this ground, and I visted the jail as an expert to examine 
the work and find objection as to its costliness. Might have 
talked with others besides Mr. Swann in a desultory way. I 
went purposely to Mr. Swann to complain. In regard to the 
work, have a general impression that it was a nice looking job. 
Did not examine the character of the work fully as I did not 
go there with that intention. The larger the cells, of course 
the greater the comfort. A room 8 by 11 by 12 feet is the size 
of rooms in Lunatic Asylums, where they try to make tlie pa- 
tients as comfortable as possible. I do not contract for build- 
ing. I superintend and make the plans for 5 per cent. I would 
not undertake a contract for less than 20 to 25 percent. I would 
not risk capital, give time, labor and skill for less, and run all 
risks. The contractor must give more attention than the su- 
perintendent, and of course, incurs greater risks and gets larger 
profits. 

Cro88 examined by Mr, Meredith, — The conversation with Mr. 
Swann took place some two or three weeks before Mr. Shannon's 
reappointment. I submitted a plan under the advertisement. 
The estimate was limited to $100,000, or near that figure. I 
never got my plans back from the city. I understood that they 
went into the hands of officials who had no power to return 
them. Don't recollect the size of the cells in my plan. Think 
they were 10 by 8 and 9 feet high. Can't speak positively as 
it is too long ago. When I made the complaint to Mr. Swann, 
I ofi'ered to make a written report on the subject without cost 
to the city, so as to give him ground for action. He said if he 
needed the report he would call on me, and would think of the 
matter. I think he expressed some surprise at the increased 
cost, and said something about not understanding it. An un- 
professional man could not understand a matter of this sort so 
well as a professional man. Think an unprofessional man could 
have seen the difference between this building and the original 
plan. As soon as I look at a drawing it conveys at once a defi- 
nite idea of the building to my mind ; an unprofessional man 
has to study it out and make calculations. I think an unpro- 
fessional man by his eye could see the deviation in this case. — 
It is hard to estimate the ignorance of persons, but I think any 
one could see the difference in the centre of the building from 
the original plan — it had been greatly enlarged. Then the 
general character of the building struck me as being entirely 
different from what was first contemplated. The finish of the 
building, the cut granite work, every thing, in fact, was diff*er- 
ent. I went to see a building that was to cost about |107,000, 
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and found more than half that amount already on the ground. 
I think it would have astonished any man to be told that such 
a building would cost only $100,000. Think an unpracticed 
man could see the great difference in the cost. 

By Mr, Dulany, — Have a general knowledge of the Dixon 
plan. Have also seen Bryant's. The alterations are so essen- 
tial that I regard the plans as separate and distinct from each 
other. 

Question. — What is the difference between an agent and a 
contractor who is to be paid promptly according to the value of 
his work, the estimate being made by a party in whom he has 
confidence? 

Ans. — A man is well paid at 10 per cent, if he is secured 
against all risks and has no money to raise. Think a contract- 
or runs great risk and should not have less than 20 to 25 per 
cent, profit. He ought to be able to clear 20 per cent, at least. 
If a man comes out of a large contract with that profit and a 
wliole skin, he may be satisfied, but has not done a wonderful 
business. The larger the building the greater the risk, and 
tlie greater the trouble financially. If a man got his money 
monthly, it would be all the better for him — it would make his 
case better. 

By Mr. Johnson. — Mr. Swann knew I was an architect when 
I called on him. I told him the building would cost |300,000 to 
$350,000, and that there were $65,000 then on the ground. He 
said if he wanted a report from me, he would call on me for it. 
He never did so. When an unprofessional man receives infor- 
mation from a professional man he has all the facts before him 
if he believes the information. Mr. Swann could easily have 
ascertained the truth of my statement by inquiry. If a con- 
tractor were paid in depreciated scrip worth only 80 per cent., 
he would of course lose his 20 percent, profit, and besides have 
the trouble of negotiating the scrip. A contractor's trouble 
always increases with the size of his contract. In a large 
building there is a difficulty in procuring the things needed — 
matters outside of the regular course of business have to be or- 
dered — there is in every way greater risk and trouble. 

Mr. Schlev now announced that the evidence was closed for 
the plaintiffs with the exception of Mr. Bryant, of Boston, who 
was expected on, and whom they would examine on his arrival. 

Mr. Dulany opened for defence as follows : 

May it please your Honor, gentlemen of the jury — In order to understand the na- 
ture of this work, I will read to you the contract of 11th August, 1856, 

[See page 5 for contract.] 
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You will perceive, pcntlemen, that the building was to be erected according to the 
Dixon plan, but with alterations, such as would be consistent with that plan, but not 
departing from it so as to make another and a totally distinct plan. By the resolu- 
tion of July, 1856, the obligations imposed upon the Messrs. Reynolds were two-fold. 
They were to build according to the Dixon plan with alterations, but notwithstanding 
those alterations, the Dixon plan was not to be departed from. Now, gentlemen of 
the jury, you will find that this ordinance refers to a report which I now hold in my 
hand, made by the special committee of the councils on the 14th September, 1855. 
This committee had in charge the selection of the site and plan on which the new jail 
was to be constructed. 

[Mr. Dulany here read the Report of 1855, in which the Dixon plan was adopted 
with certain alterations for enlarging the cells 2 feet in length, improving the ventila- 
tion and finding accommodations for the warden. These alterations it was estimated, 
would not cost more than $18,000 to $20,000, making the cost of the whole structure 
about $120 000. Appended to the report was a resolution providing for the construc- 
tion of the jail upon this plan. — See proceedings of First JBranch cf CUy Council for 

1855, page 959.] 

You will see by this that any alterations made afterwards by the City Commissioner 
affecting this plan, were made without authority. This report, you will observe, was 
signed by Shannon himself, and you will further observe that the resolution passed 
July, 1856, referred to this report. 

In the first place, therefore, you will perceive that Shannon had notice, by the offi- 
cial action of the council, thnt the alterations should be such as not materially to inter- 
fere with the Dixon plan, which plan was to be kept strictly in view and the alterations 
made subordinate to it. Secondly, you will observe that the report of 1855 speaks of 
these altcraiions as slight in their character and not likely to cost more than $18,000. 
The estimate of $102,750 was for the plan as it originally stood, and the alterations 
to be made were not to exceed in cost $18,000. What we mean to contend is, that 
Mr. Shannon had no authority, whether right or wrong, to depart from the contract 
and these ordinances, as explained in that report, and that as the officer of the city he 
should have obeyed the action of the corporate authority. He was the officer of the 
corporation, and its official action constituted the rule of his conduct. We propose to 
show, and it is already in evidence, that Shannon made such essential alterations that 
the plan could no longer be regarded as that of Dixon, but a rival plan— that of Bry- 
ant. In some features the two were necessarily alike, but in many they were essen- 
tially and radically different. Mr. Shannon binds any one with whom he contracts 
onl}' to the authority under which he acted. If Shannon had exceeded his authority, 
he was individually responsible to the contractors, but the city was not. The princi- 
pal is not bound beyond the authority and power which he has granted to his agent. 
We expect to show that, although Mr. Shannon had a right to exercise his judgment, 
and had a right to make alterations, within the sco{)eof his authority, yet the moment 
he stepped bej'ond that authority his act could not bind the Mayor and City Conncil, 
otherwise the treasury of the city would be at the mercy of any agent who might be 
employed. We expect to show by the fiicts that no sooner had the contract been com- 
pleted' than the Commissioner threw aside the Dixon plan, resorted to a foreign archi- 
tect, and adopted a plan antagonistic to and at war with that of Dixon 

As the work on the jail progressed the Mayor's attention was called to the subject, 
his fears excited of a largely ivicreased expenditure, and he accordingly addressed a 
message to the councils as early as March 24th, 1857. in which he recommended a com- 
mittee of investigation. Now, it is probable that the Mayor's conversation with Mr. 
Neilson and with other parties, and his frequent efforts to get Shannon to state the cost 
of the building, induced him to address tiiat communication to the councils. Be that 
as it may, the latter took the subject into consideration, and after some time made a 
report in favor of the completion of the jail upon the Bryant plan for $440,000, ac- 
companied by a resolution to that effect. This, however, should have had no influence 
on Shannon — ^lie should only have looked to what the Mayor and council authorita- 
tively did. The report was not acted on until July 14th, 1857, when Mr. Kelso called 
it up, and the resolution was rejected by yeas 4, nays 6. So you see that the only ac- 
tion of the councils which Shannon had to direct him was the resolution of July 8th, 

1856, together with the antecedent report of 1855, as embraced in the contract and 
made part of it. This was the official action of the city. Which was Shannon to 
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obej ? The contract had been made in the manner already stated — certain alterations 
had been suggested — the building was going on in so expensive a manner as to alarm 
the Mayor, and after a conversation with Shannon he had sent in a communication to 
the councils, the contra<jt and resolution of July 8th being all the time in force. Pend- 
ing the action of the Mayor and councils, what was Shannon's duty? He saw that 
the Mayor was alarmed — that the subject had been submitted to the councils — that the 
Dixon plan had been d'^parted from, and should he, under these circumstances, have 
proceeded? But he did do so^he went on as before, and we expect to show that the 
Mayor exerted himself to restrain him, under the apprehension of the enormous cost it 
would entail on the treasury of the city. The only sura mentioned in the contract 
was $102,750, but in the same contract the City Commissioner had power and authority 
to make judicious alterations consistent with the Dixon plan. Mr. Swann could not 
ascertain the probable expense of these alterations, and for that reason called on Shan- 
non to ascertain their extent and character. He got no satisfactory information in 
reply, and this induced him in February, 1857, to address a note to Mr. Shannon 
inquiring if he had made any other contract than that of August 11th, 1856. To this 
Mr. Shannon replied as follows : 



City Commissioner's Officb, \ 

Baltimore, Feb. 16th, 1857. J 

To the Hon. Thomaa Swann, Mai/or : 

Sir — In answer to your inquiry as to whether I have made any other contract for the 
bnilding of the new jail, except the one submitted, I beg to reply I have not. 
The contract dated August 11th, 1856, is the only one in existence. 

Respectfully, yours, 

[Signed,] J. P. SHANNON, CUy Commistioner 



Now, you will observe that the alterations were such that the Mayor wanted to know 
whether any other contract had beeu substituted for the one of August llth. Shan- 
non says "No," but if the Dixon plan was departed from, and a large sura for the 
alterations was to be paid, disproportionate to the expense originally contemplated, 
then Shannon had virtually entered into a new contract, but the city was not bound 
by it. If it was a distinct work, it was a new contract. 

From March until the 14th of July the matter was out of the hands of the Mayor — 
he had nothing to do with it. He had sent in his message and submitted the whole 
matter to the councils, and they took no final action till July 1 4th, 1857. On Septem- 
ber 16th, 1857, the Mayor sent in another message to the councils, in which he recom- 
mended that the work be stopped, the contractors paid for the work done, and the 
Mayor authorized to employ an architect and make a new contract for completing the 
jail. The councils responded by their resolution of October 6th (see page 18), carry- 
ing out the Mayor's views. On the same day a letter was addressed by the City Com- 
missioner, Mr. Bayly, to the contractors, notifying thera of the action of the councils, 
and the latter replied on the 7th according to the terms and requirements of the reso- 
lution. On the 8th the Messrs. Reynolds addressed the following letter to the City 
Commissioner : 



If. J. Bayly, City Commiasioner : 

Dear Sir — In compliance with the exigency of your communication of the 6th inst., 
we have stopped work on the new jail. 

But it will occur to you that the building, in its present condition, is quite unpro- 
tected, and will be exposed to serious risk of damage if the work be discontinued for 
any length of time. We also state to you that materials have been furnished to a 
large amount, of which proper care should be taken. As we have been prohibited 
from going on with the construction of the work, according to the present plan, we 
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conceive that we are discharged from any farther care of the building or materials, 
and from all power over either. 

Respectfully, 

^ , , . H. R. & J. REYNOLDS. 

Baltimore, October 8th, 1857. 



We contend that this resolution and these letters were a complete termination of all 
agreement between the parties. The contractors consented to the appointment of arbi- 
trators because of the stoppage of the work, and taking the benefit of the arbitration, 
they necessarily yielded to the other terms of the ordinance. In pursuance of this 
mutual abandonment of the building and the reference to arbitration of the value of 
the work done and materials furnished, the arbitrators were appointed, and on the 
28th day of November, 1857, they made their award, in which they gave H. R. & J. 
Reynolds (over and above the sum of nearly $50,000, which they had already re- 
ceived) $52,365, amounting together to very nearly the original estimate of the cost 
of the whole building. Now, in making this arbitration we shall show that the arbi- 
trators took into consideration every cause of complaint which constitutes the action in 
this case, giving the contractors a profit on the work of 17} per cent. 

On the 20th of April, 1858, the following ordinance was passed : 

An ordinance to provide for paying the indebtedness^ and computing the new jail. 

Section 1 . Beit enacted and ordained by the Mayor and City Council of Ballimore^ 
That whenever H. R. k J. Reynolds, or such person or persons as may be legally au- 
thorized, shall give a release in full to the Mayor and City Council for all claims on 
account of the new jail, amounting to $52,645.72, being the balance of an award 
made to the said H. R. k J. Reynolds, by arbitrators appointed mutually by the Mayor 
and City Council and the said Reynolds, for their claims upon the said jail, the City 
Register shall pay to the said H. R. & J. Reynolds, or such person or persons as may 
be legally authorized to receive the same, the amount of stock proposed to be issued 
by this ordinance. 

[The remaining sections of the ordinance provide for the issuing of certificates of 
debt, bearing interest, for the payment of the above amount. It was approved April 
20th, 1858, by Thos. Swann, Mayor.] 

In pursuance of this a release in full was given by the Messrs. Reynolds on the 29th 
April, 1858, 
Mr. Johnson. — Is it under seal ? 

Me. Dulany. — We will see about that after awhile. We contend, gentlemen of the 
jury, that H. R. & J. Reynolds have been fully and liberally paid, and that this money 
was received by Reynolds with the full understanding that no after claim was to be 
made on the corporation. The city, therefore, heard with great astonishment that 
suit was to be brought against them for the violation of a contract which the con- 
tractor had acknowledged to be settled in full. 1 think, gentlemen, you will find that 
this claim is one of a purely experimental character, and rests on no ground, either 
of facts or law. 

Tliomas Dixon, called and sworn : — Am an architect. Pro- 
posed plans for the construction of the new jail. Submitted 
two plans in 1855 to the Mayor and Councils, desig^nated A & B. 

The plan B was adopted. Never saw the jail while in course 
of construction. Never went there till after Shannon was dis- 
charged, and the resolution of the 6th of October was a<lopted. 
Was appointed in the fall of 1857, under that resolution to 
examine the building. Measured it. The plan was entirely 
different from mine — the materials and workmanship were more 
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expensive. The whole style of the bitilding was of a more ex- 
pensive character. The building embraced the main feature of 
the old plan of a prison within a prison^ but the changes were 
BO extensive that I could not regard them as simply alterations 
upon my plan. The departures from the original plan were 
very material. 

[Mr. Dixon's original plans were here shown and recognized 
by him.] 

When the Standing Committee in 1855 advertised for plans 
for a new jail, we received instructions from the Committee to 
prepare designs for a jail to contain 300 separate cells in a 
building not to exceed $100,000 in cost. Got these instructions 
from a large majority of the Committee. Am not sure that the 
City Commissioner so advised us. Know that we were thus 
limited as to cost and dimensions. We prepared two separate 
and distinct plans. Plan A had corridors running down the 
centre of each wing, with blocks of cells on either side like the 
Cherry Hill prison in Philadelphia, and most of the prisons in 
Europe. Plan B was entirely diflferent. The cells were isolated, 
and the corridors were on the outside. This is known as the 
Auburn plan, and originated in New York State. It is a prison 
within a prison. The new city jail in Boston and the prison at 
Albany are built on this plan. What we handed in was a 
general description of the building, not specifications. Never 
furnished specifications for plan B, and never prepared them. 
It is not usual to do so at this stage. Shannon never called on 
me for the specifications. I met him once in the street and told 
him that according to usage I expected to furnish tlie specifi- 
cations. He replied, if he needed them he would call pn me. I 
never approached him again on the subject and never heard from 
him. In plan B we contemplated a plain, substantial building, 
without ornament. We were compelled to dispense with orna- 
ments in order to get up such a building for $100,000. The 
conversation with Shannon took place a few days after the 
Councils authorized a contract to be made. In our plan the 
cells were to be 4 stories high. The central guard room was 
small, 21 by 48 feet, and 40 feet high. In the new building it 
was to be 80 by 80 feet. Can't say what the elevation was to 
be. My plan could not well be adhered to and alterations made 
upon it, unless the specifications were furnished. I don't think 
I could alter the plan of another witliout his specifications. 
You might alter a plan in the absence of specifications, but you 
could not tell what the building would be in all its details. 

Cross-examined by Mr, Schley, — My plan B provided for 304 
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separate cells. The building as I found it, if carried up five 
stories, would liave contained 300 cells. The original plan was 
for a building four stories high. In addition to the 304 cells 
in the original plan, there were six or eight rooms in the centre, 
designed as privilege rooms for witnesses. There were hospital 
rooms in the upper part of the centre building. The centre 
building was to be 60 feet in width. The guard-room was 21 
by 48 feet. My plan was for a prison within a prison ; and the 
building, I found, was on the same general plan. There were 
to be blocks of cells, with corridors around them. The cells 
were back to back. The prisoners would, look out upon the 
corridors. These general features of a prison within a prison, 
cells back to back and a guard-room in the centre, were con- 
tained in both plans. The rooms for witnesses are called 
" privilege rooms." I found nothing of that sort in the new 
building. Can't say whether they were to be put there or not. 
I estimated that plan A would cost $115,000. I arrived at this 
result by a close calculation of the cost of material, the amount 
of labor, &c. I did not prepare any specifications, but had all 
the data for making them out before me. The estimate of the 
cost of plan B was made in the same way. I estimated the 
value of materials to be used, and the cost of labor, finding out 
the cost of articles needed at the rates then current. We never 
furnished detailed specifications, but a description of the build- 
ing with a general estimate based on the quality of the mate- 
rials to be used and the kind of workmanship to be put on the 
building. [Certain descriptions of plans A and B were exhib- 
ited, and the witness explained the difierence between them.] 
If I had drawn out a working plan, I would have given all the 
work in detail. 

Mr. Schley. — What is the difference between this working 
plan and the general description ? 

Witness. — I will explain. Suppose certain iron beams are to 
be used in the building. In the general plan you say so with- 
out giving their thickness or weight In the specifications you 
require the contractor to put on iron beams of a certain thick- 
ness and size. A contractor, to make up his estimates, must 
have the details and working plans. A general description is 
not such an one as a contractor could build by. Specifications 
usually cover 20 pages. It is a work of great labor, and re- 
quires intricate calculations. You make every thing explicit 
and in detail. It would be hazardous for a contractor to make 
an estimate on a general description. The papers shown were 
all that I handed in. 

Question. — Would not the introduction into any plan of such 
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an alteration as providing accommodations for the Warden, 
necessarily make it another plan ? 

Answer. — Tes — if you introduce a totally new feature it must 
make it another plan ; but by slightly altering my plan the 
Warden could have been accommodated. He could be put in 
the centre building without interfering with the other rooms. 
There were 60 feet front and in that space ample accommoda- 
tions could have been provided for the Warden. This would 
be an additional structure and make the plan a different thing. 
The enlargement of the cells would also greatly increase the 
size of the building; but they could have been enlarged, iu 
length two feet without increasing the exterior of the building. 
My plan called for corridors 15 feet in width. I found them 13 
feet in the building. By taking off 2 feet from the corridors 
you could increase the size of the cells without affecting the 
exterior of the building. I found the exterior of the building 
much enlarged. Five feet had been added to each cell. The 
Commissioner could not have put the present cells within the 
old plan without greatly contracting the corridors. The build- 
ing, in all its parts, was higher, and an additional block of 
cells had been put on, thus increasing the height. In my 
opinion, air-space and ventilation are very different things. 
Air-space is very important, but ventilation involves the con- 
stant introduction of fresh air. The ventilation in the build- 
ing, I found, was improved by larger windows and an increased 
height in each story of one foot. That increased the corridors 
by 15 feet, and so enabled them to put in larger windows. The 
guard-room being larger, also gave more air for breathing pur- 
poses. The system of ventilation was the same as in my plan, 
but specific alterations had been made. We had one great 
ejecting ventilator; one flue from each cell leading into ducts; 
the air finally passing into a large ejecting air-shaft, equal in 
size to the multiplied area of all the flues. Bryant's plan car- 
ries out the same idea, but used six Emerson ejectors, producing 
the same effect. I think my plan had advantages over the 
other. The general system of ventilation was not contemplated 
to be altered, but was varied in the details. The natural venti- 
lation is better in the new plan ; the artificial is not so good 
as in mine. In my plan the cells had no windows. Had an 
open grated door. The window was added in the new plan, 
which of course gave the prisoners more air. 

I cannot say what I added in this particular estimate for the 
profits of the contractor ; usually add about 7^ per cent. — some- 
where from 5 to 10 per cent. If a building will amount to 
|100,000, and the payments be made regularly as the work 



44 

progresses, I would make the per centage less than on a job of 
f 10,000, where I might have to wait 6, 12 or 15 months for my 
mone3^ Always make a difference when payments are delayed. 
Consider the city a good pay-master. The larger the work the 
less the per centage a man should charge, for he runs the same 
risk on a $10,000 job thafc he does on one of $100,000. He has 
the same number of sub-contracts to make; the same risks to 
run, and has to wait nearly as long for his money. A man 
should make about 10 per cent, on a contract of $10,000, and 7^ 
to 8 per cent on one of $100,000. I think 7^ per cent, on a 
large contract would compensate a man for his time, talents, 
skill and capital and would cover all risks. 

[In response to a question by Mr. Johnson, witness repeated 
that 10 per cent, on a job of $10,000 was enough, as a man 
could do 10 or 15 such in the course of a year, and that on a 
job of $100,000, 7i per cent, net profit was ample compensa- 
tion.] 

Question. — Are you now engaged on the new jail ? 

Answer. — Yes. I am there as Supervisor. Am building it 
on a plan revised by my myself. I took the building as I found 
it in 1857, and made such alterations, without tearing down 
any part of the work, as would bring it back to the original 
plan. I have not altered the size of the cells as I found them 
above the foundation. I could not alter them without taking 
them down. I reduced the height of the upper stories about 
3 inches. I have placed the Warden's building outside. It is a 
separate and distinct structure. It is outside the prison walls, 
but inside the enclosure. There is an office for the Clerk in it, 
besides accommodations for the Warden's family. There is a 
tin speaking tube to the jail, and a bell. The corridors have 
been reduced in height about 6 to 7 feet. Can't say exactly. 
Have not altered the ventilation. Have diminished the area of 
the great gaard-room, and altered the plan of the centre build- 
ing in toto, thus greatly reducing the expense. The guard- 
room will be 57 by 59 feet. It don't correspond with either of 
the former plans. On one side we use the space left for an iron 
stair-way, and on the other side about 50 feet have been thrown 
out altogether. I made a new set of working plans and a new 
set of specifications in detail. Made the contract on that basis. 
Don't know of any ordinance authorizing that contract. 

Mr. Meredith said there was an ordinance or resolution on 
the subject, but it could not be found just then. 

Witness resumed. — The Mayor, and City Register and Comp- 
troller made the contract. It was for a definite sum of money 
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—1169,965, I think. My estimate was for $180,000. That 
does not include 2^ per cent, paid me for my plans and super- 
vision. Knew of no other expenses. Don't think the Building 
Committee are paid. I work for half-price, and they work for 
nothing- The Warden's house is included in the contract. The 
cooking and heating apparatus is not included — that will cost 
$10,000. The iron bedsteads, being moveable furniture, are not 
included; they will cost |6 a piece, and 300 will be required. 
The iron tables are included in the contract. Don't think any 
of these things were included in the Bryant plan, except the 
iron bedsteads. 

Examined by Mr. Johnson, — Did not visit the jail till October. 
Had no difficulty in seeing at once that it was not my plan. 
An unprofessional man of intelligence, even after examining 
and studying a plan carefully, can't tell, when he sees the work 
going on, whether it is in accordance with the original plan or 
not. Have never done much work for the city. When I was 
building the Orphan Asylum, under tlie direction of George 
Brown, Wm. Geo. Baker and Joseph King, Jr., one of them 
(Mr. King) told me, after studying the plans for some time, 
that he could not tell the ground plan from tho elevation. 
Persons generally might pass around a foundation without dis- 
covering that alterations had been made in the plan. The 
stories run up were the blocks of cells ; the rest of the building 
had only advanced as far as the foundation. The great de- 
parture from my plan was in the centre building, with the pro- 
jection in front. That was not above the ground, and was cov- 
ered up with plank. The large cellar of 80 feet could, however, 
be seen. I think it could be seen that the plan was a different 
thing from mine. 

The Court then adjourned. 



SIXTH DAY— THURSDAY, JULY 7. 
The Court met at 10 o'clock, A. M. 

Tlios. Dixon, — Examination resumed by Mr. Meredith. Was 
appointed under a resolution of the Councils to revise the plans 
of the new jail and ascertain what alterations could be made 
to reduce the expense — made a report to the Councils, dated 
December 22, 1857. (Recognized a printed copy as the report 
witness made.) 
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Mr. Meredith said he would furnish this morning the au- 
thority for the contract under which the jail was now being 
built. 

The jail, if Bryant's plan had been carried out, would have 
cost about $450,000. I examined his specifications, and the 
character of the work. I examined them carefully, and I be- 
lieved it would require that sum to carry out that plan. The 
Dixon plan could not have been returned to, except by sacri- 
ficing every thing that had been done. Would have had to take 
up everything. The materials could have been used. 

By Mr, Dulany. — If we had built the jail on the present 
plan from the start, it would have cost about two hundred and 
sevent3'-two thousand, or two hundred and seventy-three thou- 
sand dollars. It would have been cheaper to have built upon 
the present plan from the beginning, because we have taken 
down a great deal that was done. I never made an esti- 
mate of what the work done ought to have cost. Bryant's plans 
and specifications would have been difierent entirely, if car- 
ried out from my plan B. Different in style, materials and 
character of workmanship. The difference in cost between 
Bryant's and mine would have been as $450,000 are to $108,000. 
I regard Bryant's plan as entirely different from mine. The al- 
terations were so very material, as to make it a very different 
thing. The changes were radical, just as a dwelling to cost 
ten thousand dollars is different from one costing fifty thousand 
dollars. 

By Mr, Johnson, — The work I found was well done. There 
was no objection to the work. The present contract was for 
$169,965, being $10,035 below the estimate. The contractor 
when he makes the estimate, adds his own profit. I allowed 8^ 
per cent. I don't think the contractor can make more than four 
thousand dollars. Would not be willing to put up such a 
building myself for four thousand dollars, but can't say what 
other men would do. If paid in scrip, I would add the dis- 
count on the scrip. The present contractors are paid in good 
money on the 25th of each month. Don't know how the old 
contractors were paid. 

Geo. K, Qicail, called and sworn. Was chairman of the Joint 
Committee on Police and Jail in 1855. Made a report which 
was signed by the members of the Committee. Remembers no 
objection on Mr. Shannon's part to sign the report. The in- 
creased cost by the alterations was not estimated to exceed 
$15,000 or $20,000. Had no conversation which I recollect, 
with Mr. Shannon. The alterations were discussed in commit- 
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tee. Arrived at the cost by talking with each other and with 
the architect. Three other plans were submitted by Husband 
and Niernsee & Neilson. Bryant's plan was thrown by as 
a unanimous thing on account of the expense. He submitted 
no plan — but the Boston jail, built on Bryant's plan cost some 
|500,000 or $f)00,000, and we did not entertain it on account 
of its expense. 

By Mr. Johnson, — We did not contemplate alterations — there 
was a difficulty as regarded the site, the position of the War- 
den's house, and the size of the cells. Some said the size of 
the cells was too small, and Dixon thought the size could be 
altered for $20,000. Many thought the cells too small, but I 
thought them large enough. Visited Cherry Hill prison and 
found the cells there smaller, I consented to the increase in 
the size of the cells, I suppose, as my name appears in the 
report. We contemplated alterations for accomodating the 
warden. In plan B., no provision was made for the warden. — 
I wished his house to be in the jail. Have no recollection of 
seeing Shannon sign the report. Never heard that the increased 
expense would exceed $18,000 or $20,000. 

Mr. Beale, Mr. Shoemaker and Mr. Welsh were members of 
the committee. Mr. Harris was not on the committee. Mr. 
Shannon and the Mayor were added to the committee. Mr. 
Kraft and Mr. France were members. The members of the Second 
Branch, Messrs. Beale, Welsh, and Shoemaker, objected to the 
site, and made a minority report. We were unanimous in regard 
to the plan of Dixon and the cost. There was no plan of Mr. Bry- 
ant before us, but we discussed the plan of the Boston jail, 
which resembles Bryant's plan. 

Thos DixoUy recalled. — In my plan there were water closets 
to each cell. They were at that particular time extensively 
used. They are objected to now in many prisons, and my own 
judgment is against them. They are troublesome and expen- 
sive. 

John France examined by Mr. Dulany. — Was a member of 
Council in 1855. Recollects the report on the subject of the 
new jail. Think all the committee signed it. Heard of no ob- 
jection by Shannon to sign. 

By Mr, Johnson, — Think I was a member of Council in 1856. 
Don't know positively. Was in the First Branch if there at 
all. (An examination of the book showed that he was not a 
member in 1856.) 

Samuel Hinks called. — Not present. 

Thomas Swann, called and sworn. — Was elected in October, 
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1856. Entered on my duties in November. Soon after I came 
into office, I had a converHation with Mr. Shannon, the City 
Commissioner, in reference to the new jail. Had had no time 
to look into the contract or plans. Mr. Reynolds was then the 
contractor. Mr. Shannon said that little progress had been 
made. The work was scarcely above the surface of the earth. 
He said he was using the most inexpensive plan. He said no 
contract had been made but the contract of the 11th August, 
1856. I told him I would sanction no plan unless it was speci- 
ficallv defined and the cost ascertained. 

He assured me no contracts would be made without consult- 
ation with the Mayor. He said he was proceeding on Dixon's 
plan. I knew of no other. I had then a high opinion of Mr. 
Shannon. He was pressed for renomination. Had also a good 
opinion of Reynolds, the contractor. Had a good deal of busi- 
ness to attend to, and reposed such confidence in Shannon, 
that I gave myself no solicitude. Had subsequently conversa- 
tions with Reynolds and Shannon, who told me they were going 
,on upon the Dixon plan. Had no idea the city would be involv- 
ed in a cost beyond the contract. At a later period, just before 
the nominations, a good deal of talk was made about the jail 
and its cost. In February I determined to ascertain the true 
state of the contract, and the building. I called on Shannon, 
who reiterated that he was going on upon the Dixon plan. He 
showed me a plan which I supposed to be the Dixon plan. I 
never had examined the paper. It was not my business. I 
then desired to know the exact cost. He said he desired infor- 
mation, and had written to Boston for specifications. I asked 
why he had to write to Boston, as Mr. Dixon was the architect. 
He said he wanted information, and when he had received the 
specifications he could tell the cost. I received from him the 
contract made under Mayor Hinks. I asked for the specifica- 
tions. He handed me Dixon's — said they were all he had. Be- 
fore I mcide the nomination of Shannon, he was warmly pressed 
by his friends as a good man — others opposed him, but the 
weight of influence was in his favor. I determined to make 
myself secure, and told him to make me a communication, 
stating that, there was no other contract but the one of the 
11th of August, so if the cost should be exceeded, the 
Councils could act. I think on the 16th of February, I re- 
ceived such a communication from him. On the 18th, I made 
the nominations. I asked him to write in order to guard my- 
self. He was then nominated and confirmed. This thing then 
went on, and the talk about the jail increased. Had frequent 
conversations with Shannon and Reynolds about the jail. — 
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Thought still that they were proceeding on the Dixon plan. Had 
no idea that they were proceeding on an enlarged plan ; was 
entirely ignorant that they had been going on the Bryant plan 
almost from the very incipiency; had no intimation of it. In 
March, 1857, I made a communication to the Councils about 
the jail, as I wished to place the responsibility in the hands of 
the Councils. Before that communication I examined Shannon 
very closely in the presence of Judge McCubbin, and impressed 
on him the propriety of not moving further without the sanc- 
tion of the Mayor and Councils. I asked him what would be 
the increased cost of the alterations. He said $50,000. This 
increase seemed to me so large, that I was fearful it might be 
exceeded, and I made the communication to the Councils, 
placing the subject in their hands. The Councils authorized 
the appointment of a committee, in whose hands the matter 
was placed. After that I regarded myself as relieved of respon- 
sibility about the jail, which had occasioned me great solici- 
tude. I knew nothing of what was going on except from cas- 
ual conversations with Shannon and Reynolds. The Commit- 
tee went on to Boston and induced Mr. Bryant to visit Balti- 
more. He came on and the plans were exhibited in a room 
where the committee frequently met. I was invited to see the 
plans. Went and looked at them. Was careful and guarded 
not to commit myself. I asked Mr. Bryant as to the cost of the 
building on his plan. He said that in Boston it would cost 
f 450,000. I remarked that something must be allowed for con- 
tingencies, and that we might call the cost $500,000. He made 
no reply. This was in April. The plans were examined by 
the Councils, and the subject considered, and in July, 1857, 
the Councils rejected Bryant's plan of construction. I again 
warned Shannon to be more cautious than ever, as the Councils 
had rejected the Bryant plan, and advised him to plant him- 
self on the original plan. I recollect speaking to him at that 
time, for my suspicions were then excited. I also told Judge 
McCubbin not to pay the estimates unless he became satisfied 
that the Dixon plan was not being departed from. I then 
went away to Virginia for about three weeks. During my ab- 
sence, Mr. Dulany, the City Counsellor, advised Mr. McCubbin 
to pay the July estimate, and he did so. When I returned, 
Mr. McCubbin brought me a book of specifications which had 
been handed him by Mr. Shannon. 

[Witness recognized a bundle of papers as being the specifi- 
cations referred to.] 

I looked at the paper and expressed great surprise at its con- 
tents. Was excited. I sent for Mr. Shannon, and in the pres- 
4 
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ence of Judge McCiibbin handed him this paper. I asked him 
if it was true that the jail was being constructed on these speci- 
fications. He said, "Yes." I asked him when tViey were put 
in the hands of Reynolds. He said he did not recollect. I 
asked him if it was not before I came into office. He said he 
did not recollect. I then asked him how he reconciled this 
paper with his conversations with me, and his letter in which 
he said there was no other contract or plan than Dixon's. He 
here became greatly confused. I then sent for Reynolds. He 
came in. I handed him the papers. He said he had been 
working on these specifications before I came into the mayor- 
alty. I then instantly removed Shannon from office, and in 
September made a communication to the Councils, explaining 
the whole matter. I never had any knowledge of the Dixon 
plan from an examination of the details. Never examined 
into the matter until my attention was directed to it Never 
examined either plan in detail. My only object was to ascer- 
tain whether they were going on the Dixon plan, and the as- 
surances of Shannon and Reynolds satisfied me that they were 
doing so. 

I visited the jail only once with Mr. Reynolds. He called 
frequently, and seemed anxious that I should see the jail. 
Think I went with him after I had referred the subject to the 
Councils, Think I went into one or two of the cells. Reynolds 
went into no explanation in detail. I was not sufficiently 
familiar with the Dixon plan to tell if there had been varia- 
tions from it. Am satisfied this visit occurred while this mat- 
ter was in the hands of the Councils. Recollect a picture of 
Bryant's plan of the jail hanging up in the office. Don't know 
whether it was put up by my direction or not. It was gotten 
out after the Committee had the subject in charge, and while 
Mr. Bryant was here. There are many pictures in the office 
which I have never looked at. I never examined this picture. 
Looked upon it as the sketch of a plan which was being sub- 
mitted to the city. 

By Mr, Dvlany. — Thought that Shannon was proceeding on 
the Dixon plan and the old contract. I impressed it on Shannon 
repeatedly to be cautious how he involved the city in expense 
for these alterations until their cost was specifically ascer- 
tained. He left me under the impression that he would meet 
my views, and that the jail was then in a condition to recieve 
any alterations which might be decided upon. 

By Mr. Meredith. — Recollect the call made on me by Mr. 
Neilson, the Architect ; it was very early after I came into 
office. He told me the jail would cost more than the Councils 



61 

supposed. He said he would like to make me a communicatioa 
on the subject, which I declined. I did not desire to employ 
him ; I looked upon it as the mere expression of individual opin- 
ion. The conversation took place at an early period ; I do not 
think the foundations then were above ground ; I had as much 
confidence then in Mr. Shannon as I had in Mr. Neilson, and 
had no desire to employ an additional Architect or to listen to 
outside reports. I was aware that Messrs. Niernsee & Neilson 
had submitted a plan for the jail which had been rejected; 
looked upon him as one of the competitors. 

Cross-Examined by Mr, Schley, — Don't recollect that Mr. Neil- 
son stated the amount the jail would cost ; will not say he did 
not. He gave me to understand that it would greatly exceed the 
original estimate; sent no one out there to look at the jail; I 
placed reliance in both Shannon and Beynolds at that time. 
Never saw the Bryant plan till August. Shannon had previ- 
ously shown me a paper which I supposed to be the Dixon plan. 
1 saw the plans which Mr. Bryant submitted to the Committee 
in April for their consideration and deliberation; have no re- 
collection that Bryant stated the variations from the Dixon 
plan. He made a full and clear explanation of his plan. After 
the matter was referred to the Councils I felt that I had no au- 
thority to act until the action of the Councils. I dare say I 
have seen the report of June 13th, 1857. I read all the official 
papers. I think the Councils adjourned from July to Septem- 
ber. 

By Mr, Johnson, — Recollect of making but one visit to the 
jail; think that was after my communication of March 24th. 
When I made my communication at that time I had had an 
interview with Shannon in which he, for the first time, in- 
formed me that the increased cost would amount to $50,000. 
It was subsequent to my communication that I visited the jail. 
I asked no questions at the jail as to its expense; the details of 
the building were not explained to me ; went into one or two 
of the cells; put no inquiries, though I was uneasy under the 
representation that the jail would cost $50,000 more than the 
estimate. My recollection is that I put no questions for the 
reason that I had referred the subject to the Councils and it 
was in their hands. It was also a matter I did not understand, 
and the subject was undergoing investigation then by a Com- 
mittee. I left the jail under the impression that it would cost 
much more money than was represented; I can't say how much 
more; am not a judge of that sort of work. I think one wing 
was then 2 or 3 stories high. 

By Mr, Schley. — The expense of $50,000 was not for the War- 



52 

den's house alone. Shannon gave me to understand that it 
would cover the entire extra cost of the building. 

By Mr. Johnson. — Mr. Shannon spoke of the Warden's ac- 
comodations, the enlart^ement of the cells and the increase of 
ventilation, all of which made up the extra cost of $50,000. I 
made no communication to Councils from March until Septem- 
ber; supposed the contractor was proceeding on the Dixon 
plan ; knew that he was going on with the plan which I saw 
when I visited the jail ; had no authority myself to stop the 
work. The matter was in the hands of the Councils ; was not 
satisfied with what I saw at the jail; never examined the let- 
tering on the lithographic plate of the jail ; have a vague im- 
pression of seeing the names of the Committee on it; don't re- 
collect on what part of the plate the names are ; my recollection 
of the names is indistinct, and of the general outline of the 
plan; think now I saw my own name and the names of the 
Committee on the picture; never saw the other lettering. 

Mr, Johnson — (holding up the picture) — " Now, sir, will you 
explain to the jury how you could see the names of the Com- 
mittee and your own name without seeing the other words. 

Mr, Swann, — I must leave you to do that, I only state the 
facts. 

Mr, Johnson, — I can't do it, sir. 

Mr, Swann. — All I can say is that I never read the lettering 
on that picture; am not now certain that I saw the names of 
the Committee. At the Mayor's Office there has been a draw- 
ing of the Boundary Avenue staring me in the face for a long 
time, yet I have no recollection of seeing it till the other day, 
when my attention was directed to it. Have no recollection of 
seeing the lettering on this print ; don't recollect seeing the 
words ** New Jail;" knew it was the plan of a jail here; it 
made no impression on me ; I might have glanced at it. 

[Mr. Johnson showed the print to the jury.] 

Don't recollect when the picture was suspended in my office; 
don't think it is there now ; never gave a moment's attention 
to that plan ; looked on it as an inchoate plan in the hands of 
the Councils. Don't recollect that Neilson told me his object 
in calling; don't know that he called specially upon the sub- 
ject of the jail. We had a conversation, and in it he told me 
that the expense would be greatly increased and oflFered to 
make me a communication on the subject; don't recollect his 
stating any specific amount or claiming the right to complain 
as a tax payer. Don't recollect his protesting against Shan- 
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non's re-appointment; think he spoke nnfavorably of both 
Shannon and Reynolds, that they would involve the city in 
great expense ; don't recollect his saying there was already 
$65,000 or |70,000 on the ground. Neilson's conversation 
made no impression on me ; looked on him as a disappointed 
competitor; made Shannon's appointment in February, long 
after Neilson's communication to me. Think Neilson called 
Tery early when the foundations were hardly above the ground 
and when no one could form an estimate of the cost. I got a 
copy of the Contract from Shannon and read it. The monthly 
estimates of the worlC done on the jail did not come to me for 
approval ; they went through the hands of the Comptroller and 
City Commissioner. When Neilson called, not much money 
had been expended ; examined the contract and looked upon it 
as a loose one ; therefore cautioned Shannon to be careful. 

Samud Hinhs^ sworn. — Signed the report for building the 
new jail, in 1855; the City Commissioner and the Committee 
of the Councils also signed it. Don't know that Shannon was 
reluctant to sign it ; he had a preference tor another plan, 
whose, I don't know. The plan B was adopted ; think Shan- 
non voted for it The alteration discussed in Committee was 
the enlargement of the cells ; the ventilation was spoken of; 
nothing was said about accommodations for the warden. The 
increased cost of the alterations was estimated at $18,000 to 
$20,000 ; Shannon approved of this estimate; I think he made 
the estimate himself; at least I know he communicated the 
supposed extra cost to me. The whole jail was to cost about 
$120,000; had no knowledge while I was Mayor that Dixon's 
plan was being departed from; was out at the jail in October, 
1856; the foundations were not then dug; there was a good 
deal of material there. Saw the jail after I left the Mayor's 
Office, during the following Summer or Fall; I think work 
was going on on one of the wings. Nothing was said of a 
Bryant plan in the Committee ; may have heard something 
said of the cost of the Boston Jail ; have no recollection of it. 
The payments were made to Reynolds in 5 per cent. City and 
State stock at par. I think $25,000 was paid him during my 
term. We were at the jail at a dinner, and Mr. Reynolds was 
there. We were out looking for a proper location. When we 
came in Mr. Reynolds said he must have some money; I told 
him I had no money, but had $35,000 in 5 per cent, stock 
which he could have at par. He at first declined, but after 
making a close calculation he said he would lose only $600. I 
told him to be careful, as he might lose $6,000, but he said he 
wanted money and would run the risk. I gave him the stock 
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upon the estimate of Mr. Shannon, the City Commissioner. 
He told me that he could use this stock among his sub-con- 
tractors. Don't know how he disposed of it. 

By Mr, Schley. — Can't recollect the payments to Mr. Rey- 
nolds; his calculation of loss was made on the whole amount; 
the stock was then sellino; at 80 a 82. I corrected his calcula- 
tion where he had made the discount 2 instead of nearly 20 per 
cent. I thought it a good operati(m for the city, and said that 
my Mayorality would cost the city nothing. He at first de- 
clined receiving the stock but subsequently consented as he 
needed money. The transfer of stock was made shortly after 
the dinner at the jail ; I told him the $35,000 in stock was set 
apart for the jail, and it was all I could give him. 

By Mr. Johnson, — Mr. Shannon and myself preferred a tri- 
angular plan ; recollect that Dixon's plans were designated A 
andB; we did not prefer plan B; don't recollect whose we 
preferred ; the Committee otherwise unanimously preferred 
Dixon*8 plan B ; don't think all were present when the report 
was signed ; there was a minority report made. 

By Mr, Dulany, — The alterations in the Dixon plan were 
made because the Committee thought the cells were too small, 
and by taking two feet from the corridors their enlargement 
could be accomplished ; was opposed to locating the warden in 
the jail as demoralizing to his family. Shannon, I suppose, 
knew all this; he was present at the discussions; have seen 
somewhere in print the estimate of the exact cost of these al- 
terations ; suppose the City Commissioner made them ; I got 
my information from him. • Dixon's plan did not contemplate 
accommodations for the warden ; the alteration was passed by 
the Committee. 1 don't think the estimate made in 1855 cov- 
ered the expense of the warden's accommodations, but the esti- 
mate of July, 1856, covered every thing, and I think it amount- 
ed to $18,000 to $20,000. All these alterations, looking to in- 
creased ventilation, &c., were discussed in Committee. The con- 
tract explains how the alterations were to be made; I thought 
the contract very complete ; saw the jail after the work was 
stopped; regarded the building as different in style and kind 
from Dixon's plan ; don't know whether the stock, when paid 
to Reynolds, was actually due. No ground was broken but 
there was a good deal of material on the ground ; can't tell its 
value; can't approximate to it; paid him on the requisition of 
the City Commissioner. If he had refused the stock and de- 
manded money, he would have been obliged to awitit the action 
of the Council. I had no money to pay him and had no au- 
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thority to sell the stock. If I had sold it the city would have 
lost $6,000 ; reduced to money it would amount to $29,000. 

By Mr, Meredith — I told Mr. Reynolds that he would lose 
money by taking the stock; the city had no money; I thought 
we had made a good operation. 

By Mr, Schley, — Knew that the contract compelled Mr. Rey- 
nolds to build the jail under the direction of Mr. Shannon. 
The general alterations were fully discussed and understood ; 
Mr. Shannon knew what the understanding was as to the char- 
acter of the alterations. 

By Mr, Dulany. — Thinks Mr. Reynolds was cognizant of all 
the facts. Knew about the proposed alterations. 

Wm, H, Quincy called and sworn, — Was clerk to the City Com- 
missioner. The amount of $25,000 was probably due to Mr, 
Reynolds for materials at the time the stock was transferred. 
Am unable to say whether that amount was absolutely due. 
Know there was a large quantity of material furnished, and 
that it was paid to him on that account. Don't know but that 
the material was not to be paid for until put in the building ; 
it may therefore be regarded as an advance. The Register can 
produce the estimates on which the moneys were paid. The 
$25,000 was paid on*an order without an estimate. As Rey- 
nolds was furnishing a large amount of material, upon consulta- 
tioij, it was deemed right to assist the contractor. 

By Mr, Johnson, — The sum of $25,000 was paid in two install- 
ments; the first being of $5,000. Was at the building some 
months after the contract. Saw men at work under sheds upon 
granite and perhaps marble. 

Samuel McCvhhin sworn. — Am Comptroller of the city. Was 
appointed in March, 1857. The office was created in February. 
Was present at a conversation between the Mayor and Mr. 
Shannon in March, 1857, about the new jail. Mr. Shannon 
showed a plan. Tiie Mayor asked the cost of these improve- 
ments. Mr. Shannon said about $50,000. The Mayor then 
asked for an estimate to lay before the Councils. He insisted 
on the Dixon plan being adhered to. Mr. Shannon said it would 
take several weeks to get the estimate. The Mayor urged haste 
as he feared the Councils might adjourn. [Paper exhibited.] 
This was in my possession towards the end of July. Was 
given to me by Mr. Shannon. Said he delivered it to show 
how completely and nicely every thing was to be done. [Every 
thing was to be completed by the Fall of 1857.] 

He then admitted for the first time that lie was working on 
the Bryant plan. The Mayor was then in Virginia. Handed 
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it to the Mayor towards the close of August. Subsequently 
was present at an interview between the Mayor and Mr. Shan- 
non. Mr. Swann spoke to the Commissioner about his devia- 
tion from the Dixon plan. Was indignant and said the Com- 
missioner had deceived him. Think Keynolds was there. 
Reynolds said he had been working on these specifications pre- 
vious to the Mayor's inauguration. 

By Mr. Dvlany. — There was a payment made for July, 1857, 
about 1st August. I objected to the payment because of the 
supposed deviation from the Dixon plan. I however consulted 
with Mr. Dulany, and he consented to the payment. Mr. Swann 
was then away. Mr. Reynolds was very pressing and wanted 
money. He promised me that the Councils should settle the 
whole matter. My apprehensions were that, as the plan of 
Dixon had been deviated from, there might be a difficulty, and 
I thought the issue had better come at once. I thought the 
contract had been violated and that the Councils had better 
settle the matter. The Mayor had said something about mak- 
ing no payment as the Dixon plan had been deviated from. 

By Mr. Johnson. — I met Mr. Dulany at the office and asked 
his advice. I think I stated that the reason I did not wish to 
pay was that the contract had been deviated from. 

[Opinion of Mr. Dulany was read sustaining the validity of 
the contract.] 

Witness. — That is not the one. In May Mr. Reynolds pre- 
sented an estimate, to which I objected, as I thought tlie work 
to be paid for was for work to be dbne. [Witness read Mr. Du- 
lany's opinion of that date which authorized a payment.] I 
then paid about half the estimate. In August I paid on Mr. 
Dulany's opinion, and because Mr. Reynolds said the Councils 
would settle every thing. Mr. R. pressed the settlement. I 
asked Mr. Dulany if it would have any prejudicial effect. I 
think he said " No." That's as far as I can recollect. I had 
stated my objections to Mr. Reynolds and told him it would be 
better for him to let the Councils settle the matter. Don't know 
that Mr. Swann saw the estimate for June. He signed the 
check as a mere matter of form. He depends on the Register. 
The check was on the Farmer's and Planter's Bank. It is not 
usual for me to consult the Mayor about payments where a con- 
tract exists. 

By Mr. Schley. — In the conversation the additional cost of 
$50,000 seemed to refer to ventilation and some thing else. 
That was all I heard. Mr. Shannon was explaining to Mr. 
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Swann the advantages of the plan. Don't know what the plan 
was that they were discussing. 

Jno, A. Thompson sworn, — Am City Register. Know of the 
payment of stock to Messrs. Reynolds on the 10th of October, 

1856, amountincr to $5,000. They were paid in 5 per cent, city 
stock at par. On Nov. 7th, 1856, I paid him $20,000 in the 
same way. All these payments were in city stock. I paid it 
on the order of the City Commissioner, approved by the Mayor- 
There was then no Comptroller. This was paid on account of 
the new jail. Am certain that amount of money had not been 
spent on the new jail. It was only a short time before Nov. 
7th that the ground plan was laid out. Mr. Hinks told me 
that he had agreed to pay the Reynolds $20,000 in city stock. 
I told him the work was not there. I don't know what 
amount of materials were on the ground. I knew the work 
was not there. Never went there myself The-next receipt is 
written by the Comptroller. There don't appear to be any date 
to it. The books will show the date. Can't sav whether it is 
the third payment or not as it has no date. In April 15th, 

1857, I owed Reynolds a balance of $471.83. The amount of 
the receipt is for $3,541.60. The next payment i^ for $9,801 in 
state stock. On 4th August, 1857, gave the notes of the corpo- 
ration for $7,540 at 12 months, on the requisition of the Comp- 
troller, endorsed by Mr. Dulany, recommending the advisability 
of the payment. In the settlement 20 per cent, was deducted. 
I wouldn't have paid the estimates if I had my way. I thought 
$15 per thousand for laying bricks too much; not worth more 
than $12 or $13. 

By Mr, Schley, — I merely volunteered the opinion about the cost 
of laying bricks in cement I am not a brick maker. Was 
governed in my opinion by the award of the arbitrators. 

[Mr. Meredith produced the ordinance of May Slst, 1858, au- 
thorizing the contract which now subsists between the city 
government and Mr. Maxwell for the construction of the new 
jail.] 

[Mr. Meredith also produced the contract between Mr. Bayly 
and Messrs. Maxwell & Co., and the specifications.] 

Mr, McCubhin recoiled and examined by Mr, Meredith, — There 
were bids for the contract authorized by the resolution of May 
31st, 1858. There were five or six bids. Mr. Maxwell's was the 
lowest. The biddings were public. Mr. Maxwell's bid was 
$169,975. The highest bid was a little over $200,000 by a man 
named Forrest. 

Durus Carter called and sworn, — Am a master workman. Pass 
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for such. Am a builder. Saw the Dixon plans in the City 
Commissioner's office. That was in the summer of 1856. It 
was after Mr. Shannon advertised for the plans of the new jail. 
I made an estimate. Did not see the jail when the work was 
stopped. Don't know the Bryant plan. Never was near enough 
to see whether the jail was being built on Dixon's or Bryant's 
plan. Saw pictures of the new jail hanging about. The draw- 
ing of the Dixon plan don't look near so bold as that. Would 
judge them to be different plans entirely. Never examined 
Bryant's plan. The exteriors of the plans seem quite different 
Can't estimate the difference in cost. My estimate of the cost 
of Dixon's plan was $117,800. This estimate was based on 
the plan without alterations. 

By Mr. Schley. — We were to make out our estimates by Dix- 
on's plans and specifications. Knew nothing of any alterations. 
Saw the picture hanging up in various places. I heard vari- 
ous rumors about it. Saw Bryant's name attached. 

By Mr. Dulany. — Don't recollect when I first saw the picture. 
I heard tliat the whole plan was changed, and understood they 
were building the jail on the plan of that picture. I thought 
it was unauthorized. Saw the picture often at Mr. Green's ; 
thought it a farce and wrote some words underneath. Could 
not tell any tiling about the interior from this picture. Never 
went near the jail to examine the work. 

The Court then adjourned. 



SEVENTH DAY— FRIDAY, JULY 8, 1859. 

Durus Carter^ re-calhd. — I regulate my profits by the size of 
the contract. Am more familiar with some buildings than 
with others. In this contract I think I added 10 per cent, 
profit, I thought there would be competition, and I put the 
profit as low as possible. 

By Mr. Schley. — Never built any thing by contract for the 
city. Have built some large buildings. Built some for Mr. 
Clark, at the corner of Calvert and Water sts. Built some 
good-sized buildings on my own account. Don't recollect now 
of any large house which I have built on contract. The largest 
I built on contract cost $3,300. Built it for Mr. Jarboe, on 
Lexington st., between Mount and Fulton sts.; another for Mr. 
Jones, on the corner of Calhoun and Baltimore sts. Built these 
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by contract. Don't know what I made on them. Make all my 
calculations as close as possible. Been a builder for 18 years. 

J, B. Sumwalt, sworn, — Made a contract with Mr. Reynolds 
for the granite and masonry of the jail. Have not been paid in 
full for the work done. Can't tell exactly how much I re- 
ceived. I was paid in full for the masonry. Mr. Reynolds 
owes me about $7,000 to |8,000. The contract was fgr $27,000. 
I will have to look at my books. I did the masonry at $2.37 
per perch, he finding the lime and cement. There was some 
flagging done at $1.25 per foot. This was not in the contract. 
The granite alone was $27,000. I was paid in full for the 
masonry. The flagging ran all along the outside of the build- 
ing. I did that work. There was none in the centre building 
except on the cross walls. The heavy walls were flagged. 

By Mr. Johnson. — The basement was of granite. I thought 
the work well done. It was laid in cement, with a little lime. 

[Recognized his contract with Mr. Reynolds, dated 10th De- 
cember, 1856.] 

The work I did is there still ; it will speak for itself 

Geo. W. Bailey^ stvorn. — My father had a contract with Mr. 
Reynolds. He is since dead. My father was a slater* Don't 
know whether he was paid or not. 

Alex. Welshj sworn. — Had no contract with Mr. Reynolds. I 
was once associated with Whitelaw. At the time the contract 
was made with Whitelaw & Welsh I knew nothing of it. 

Laiorence Sangston, called and sworn. — Was the umpire se- 
lected by Messrs. Dushane and Emery, the arbitrators in the case 
of Reynolds and the city. They had proceeded to examine and 
value all the work and materials. Being unable to agree, I 
was called in to fix a fair and reasonable compensation for work 
done, the materials being valued at their prime cost. The ma- 
terials were valued as set down in the sub-contracts, and where 
there were no sub-contracts they were valued at the lowest 
market rates. I was called on to decide the question of com- 
pensation. While tlie matter was in my hands Mr. Reynolds 
called on me and submitted to me a statement of his grievances 
and grounds of complaint. He went over all his difiiculties, 
and recited all the matters for which he thought himself enti- 
tled to consideration. He spoke first of the rational and rea- 
sonable profit he should receive for the work done; next of a 
loss of $8,000 to $'J,000, which he had sustained, growing out 
of the sale of stock which he had received from the city, and 
for which he thought himself entitled to consideration. He 
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also thought I should regard the circumstance that he had been 
paid for a portion of the work in the notes of the city, having 
a long time to run, which were not equivalent to cash. He 
further wished me to take into consideration the prospective 
profits lie would have made if he had been allowed to complete 
the building, and further, the difficulties he might have with 
his sub-contractors whose contracts would be broken by the 
interruption of the work. These, I believe, were all the sub- 
jects he referred to, except the loss of credit which had resulted 
to him from the stoppage of the work. In making my arbitra- 
tion I took all these matters up in detail, and examined them 
carefully. I took them all into consideration, and finally 
awarded him $14,875.14. 

By Mr. Schley, — Don't know the exact difference between 
Dushane and Emery. Know that they had agreed as to the 
value of the materials. They had taken the prime cost of the 
articles as far as they found them in the sub-contracts, and 
when they could not find them in these contracts, they were 
governed by the lowest market price. I think the difference 
between them was as to the amount of profit which should be 
allowed. Had very little to say to either of them, but indis- 
tinctly recollect that one of them wanted 25 and the other 10 
per cent, allowed as the profit. In making my award I took 
as the basis on which to allow a profit the sum of $85,000, be- 
ing the cost of work done and materials furnished, the sum of 
|3,000 having been set aside by the arbitrators, for some cause, 
as an amount on which no profit was to be allowed. I allowed 
Mr. Reynolds 17^ per cent, as his entire profit upon this sum, 
I allowed of that $8,500 as profit on the work done, and $6,875 
as the aggregate amount to which he was entitled for other 
considerations. These other considerations were those men- 
tioned by him, loss on the sale of stock and notes, difficulty 
with sub-contractors, loss of anticipated profits, &c. I read the 
ordinance in reference to the arbitration, and the award was 
drawn in strict conformity with it. When the case was brought 
to me, I took it for granted that all the parties wished to avoid 
legal technicalities, and desired me to make an equitable ad- 
justment. I thought that I made Mr. Reynolds a liberal allow- 
ance. I felt kindly disposed towards him. I did not know 
that it was his intention to bring suit against the city for vio- 
lation of contract, nor did I know that my arbitration was 
limited to the points specified in the contract. I suppose he 
would not have desired arbitration if he intended to sue. I 
would not have consented to arbitrate if I had known he in- 
tended to bring suit 
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By Mr, Meredith — When Mr. Reynolds called on me, he re- 
cited all his grounds of complaint, and desired me to take them 
into consideration in making my award. 

[A document was here handed the witness, which he recog- 
nized as one containing the specific grounds on which he had 
made the award. He desired to look at it to refresh his memory.] 

The counsel for the plaintiffs objected to the witness using 
the paper to refresh his recollection. They desired to know 
how he arrived at the result of his award, but wished him to 
state the facts from memory. 

By Mr. Johnson, — Have never given a copy of this paper to 
Mr. Reynolds. I drew it up to explain the grounds of my 
award to the City Council, who were dissatisfied with it and 
thought I had given Mr. Reynolds too much. They did not 
ratify it for months after it was made, and gave me much 
trouble in seeking explanations. I finally drew up this paper 
and gave it to Mr. Seidenstricker, who read it to the Council. 
They then ratified the award, and thinking that the whole 
matter was over, I burnt all the papers I had on the subject 
when the release was signed, and dismissed the affair from my 
mind. When I found that I was to be a witness here, the frag- 
ments of the original paper were found at the City Hall, and 
were given me by Mr. Seidenstricker. From them I have made 
up a memorandum to refresh my memory. 

[Messrs. Schley and Johnson having read the paper, con- 
sented that the witness should read it to the jury, which he 
did.] 

Croas-examination resumed. — All of the 17^ per cent, which I 
allowed was on the $85,000. I thought it a fair settlement, as 
it gave Reynolds a clear profit free from all contingencies. I 
considered that Reynolds had referred all his grounds of com- 
plaint to me for settlement. I do not know what Reynolds 
did with the 5 per cent stock, but I ascertained by inquiry 
that the sub-contractors had received none of it, and that the 
loss on the sale of it was sustained entirely by Reynolds. My 
award was made up of the following items : 

For profit on work done (10 per cent, on $85,000,) . . $8,500 
" loss of prospective profit (2 per cent, on $85,000,) . 1,700 
" loss on stock sold (2^ " " . 2,125 
" loss on sales of notes (2 " " . 1,700 
^' contingencies 850 

$14,875 
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I thought it just and right to take into view Beynolds' loss 
on the sale of the stock, though he received it of his own seek- 
ing and for his own purposes. He had no legal claim on the 
city for the loss, nor any equitable claim except so far as it was 
aiForded by the surrounding circumstances. In allowing him 
for this loss, I took into account that the city had saved the 
amount which he had lost, and that if he had gone on to finish 
the building, the loss would have been distributed over a sum 
of $350,000, whereas by its cessation it .vas concentrated on a 
sum of |85,000. I therefore thought it equitable to allow him 
for this amount. I did not think he had any claim for this 
allowance except what he derived from the surrounding cir- 
cumstances. Mayor Hinks' statement to me was that Reynolds 
told him he could use the stock with his sub-contractors, but I 
suppose in this he was disappointed and had to sustain the 
whole loss on its sale. The allowance I made him was propor- 
tioned upon the work he had done. 

In allowing for loss of prospective profit, I took into consid- 
eration that Reynolds must have foreseen difficulties the mo- 
ment he went beyond the original contract of $102,750, and as 
a prudent man should not have gone on. 

3Ir, Johnson, — Don't you think that the Mayor as a prudent 
man ought to have looked after the work to see how it was 
going on? 

Witness. — I had nothing to do with the Mayor's action in 
making my award. I refer to the change that was made in 
the original contract, whether by a verbal understanding or 
otherwise. 

When I read the original contract, which fixed the cost of 
the jail at $102,750, and reflected that the councils had subse- 
quently taken up the subject and prescribed the mode and 
amount of payment, based on this original contract, I thought 
Reynolds' eyes should have been opened to the difficulties which 
would inevitably come if the cost was increased. I think, as a 
prudent man, he should have foreseen the difficulty which 
arose. In making the award I was perfectly disinterested, ex- 
cept HO far as my fee was concerned. I assumed the existence 
of a new contract between Shannon and Reynolds, and I think 
Reynolds must have seen that Shannon was exceeding his au- 
thority. If the circumstances had satisfied me that Reynolds 
could not have foreseen the difficulty which occurred, I would 
have made a different award. My impression is that he should 
have foreseen the troubfe and not gone on. I did not know 
how long the building had been going on, nor did I know that 
the city authorities were aware of the plan upon which it was 
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being built. In making up the award upon tlie question of 
profit, I consulted architects and others who possessed informa- 
tion upon the subject. I found opinions varied, some charging 
less and some more, just as some lawyers charge little and 
others large fees. I found, however, that a clear realization of 
10 per cent., at the close of a large contract, was generally con- 
sidered as a very fortunate transaction. On such a large build- 
ing I think 10 per cent, more than a fair profit. In my busi- 
ness I never could realize it on sales of $350,000. In our busi- 
ness (dry goods) 5 per cent, net is considered a fair profit. We 
make many bad debts. If we realized no bad debts we would 
make TaTJ per cent. 

Gerard Gover sworn: Recollect negotiating some stock for 
Mr. Reynolds. Can't tell the particulars without referring to 
my books. [Mr. Gover was furnished with memoranda and 
requested to examine his books in reference thereto.] 

Nathan T. Dushane sworn. — Have been a master workman. 
Have seen Dixon's plan ; never saw tlie specifications. Saw 
the jail while it was building; it was entirely a distinct plan 
from Dixon's; the difference was more in the kind of work and 
materials than in the form; the style of architecture was more 
ornate; the Dixon plan was very plain ; the difference in style 
was one great source of the difference in expense ; never saw 
any specifications ; was called on by a party who wished to 
make a bid ; I went down and saw the plans, but couldn't find 
the specifications. Wouldn't risk my reputation by making a 
bid upon a general description. Saw Shannon in the street; 
told him he should have the specifications; he said he had no 
authority till after the contract was made. The party who de- 
sired me to make a calculation then withdrew; I never knew 
of Shannon having any specifications made of the Dixon plan. 
I was arbitrator on the part of the city between Reynolds and 
the city. In making my award, I took the work done and ma- 
terials furnished into consideration. Mr. Reynolds did riot 
come before the arbitrators ; he was represented by Jno. B. 
Emery ; he was his arbitrator. 

Bij Mr, Johnson. — First saw the building in November or 
December, 1856; saw it two or three times a month interven- 
ing between my first and second visit; the first was in October 
or November, the second in December or January; my third 
visit was in April, 1857 ; saw as soon as I was on the ground 
the departure from the Dixon plan ; the large centre building 
was not in the Dixon plan. The first time I went was to see 
how many perches of stone were to be laid in the foundations. 
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I went the second time professionally, and the third time also ; 
may have been there four times. It was very evident there 
was a departure from the Dixon plan ; in the latter there was 
to be no granite base. In April was called on by Mr. Bishop 
to make an estimate of the perches of stone to be contained in 
the house. Saw the plans and specifications at Reynolds' office. 
Went a second time and measured the drawings; I then esti- 
mated that the house would cost |400,000 to $450,000. Reynolds 
made no difficulty about showing the plans to me; tliey were 
in his office. When for the first time I measured the founda- 
tions for Brown, I did not see their depth ; I measured their 
length and breadth. 

By Mr. Didany, — The chief difference was in the character of 
the work. One was less ^lain than the other. The city might 
have had a larger building for much less cost. The chief dif- 
ference was in expanding the house and adding the centre 
building. The towers in Dixon's plan were small and plain. 
I thought the building as I saw it would cost $400,000 to 
$500,000. The difference in cost arose from the character of 
the building and workmanship. Don't think the system of 
ventilation was changed, but the cells were enlarged to give 
more natural ventilation. 

By Mr. Johiaon. — Examined the ground for Mr. Bishop to 
enable him to make a contract with Reynolds. I calculated by 
Bryant's plan. I saw and read his specifications. That was 
in April, 1857, before Bishop's contract was made. Messrs. 
Sumwalt & Green made a contract for the foundations, and I 
examined the place for them in November or* December. In 
April, Bishop wanted to contract for the superstructure^ and I 
estimated for him then. 

Jno. A. Thomson re-called. — I transferred to the Messrs. Rey- 
nolds $5,000 in stock on the 10th October, 1856, and $20,000 on 
the 7th November. The transfer was made on the requisition 
of the Mayor and City Commissioner. Don't know what was 
due the Reynolds at the time the transfer was made. No esti- 
mate was then handed in. On the 9th of April, 1857, the first 
estimate was handed in. The balance due Reynolds on the 
estimate of the 9th of April, 1857, was $3,546 71. I considered 
the transfer as an advance, because no estimate was handed in. 
Mayor Hiuks told me it was an advance. 

[The witness here read the details of the estimate of 9th 
April.] 

By Mr. Johnson. — Don't recollect what Mr. Hinks said when 
I transferred the $5,000. When he told me to transfer the 



65 

$20;000, he said it was an advance. I thought they could not 
have put $20^000 of materials on the ground in one month. 
The Mayor said Beynolds solicited the stock and wanted 
money, as he could make his contracts hetter. The Mayor said 
he told Reynolds he would lose money on the stock. Reynolds 
said he could put it out at par and could make his contracts 
better with his sub-contractors. Don't know when the cellar 
was excavated; when the flags were laid; when the stone was 
laid, or when the cut granite was laid and furnished. Don't 
know that before the 9th of April a great deal of this work 
was done. I go by the date of the requisition. Don't know 
how far the jail had been built then. Never went over there. 
Knew that on the 22d of December, 1856, the Council allowed 
Reynolds to open a railway to bring in his material, and knew, 
therefore, the material could not bdf there. Knew nothing of 
my own knowledge. 

By Mr. Dulany, — Had some conversations with Mr. Reynolds, 
but don't recollect them. Don't recollect that the stock was 
spoken of by Reynolds as a loan or advance. The estimate of 
the 9th of April was the first that was handed in. The ordi- 
nance required the deduction of 20 per cent, from the estimates 
to be retained until the completion of the building. 

Gerard Gover re-called, — Made the following sales for the 
Messrs. Reynolds at the dates specified: 



1856. 

October 14th 

Norember 22d 

1857. 

April 28th 

May 27th 

July 2d 

" 10th 

August 22d, 4,000 

** 26th, 2,000.... 
September 17th, 1,540 

1858. 
April 30th 

May 5th 

(( 

Total 




$64,362 68 





let. 


Proceeds. 


LOM. 


City 68, 80* I 


$4,037 50 


$ 962 50 


'* 79| 




15,950 00 


4,050 00 


" 79t 




1,168 43 


305 94 


State Md. 5s, 


87} 


1,399 96 


, 195 50 


City note 




816 06 


29 97 


Md. quar. 58, 


90} 


8,869 91 


931 09 


City note 




3,738 92 


261 08 


(1 




1,871 58 


128 42 


f( 




1,276 76 


263 24 


" 921 
" 93} 




4,637 50 


362 50 




4,662 50 


337 50 


** 93 




7,538 42 


567 40 




$55,967 54 


$8,395 14 



By Mr, Meredith, — Stocks were placed in my hands to sell. 
We had made advances upon them. Can't recollect what the 
advances were. The loans were made for no fixed time. We 
could sell the stock to meet our advances, when we had any in 
hand. Our commissions on the sales of stock were \ of one per 
6 
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cent. That was the whole consideration we received on the 
sales. We got interest upon our loans. 

K T. Dushane recalled. — [Witness looked at the Commission- 
er's estimate of April 9th, 1857.] There are in this estimate 
3,285 perches of stone charged for, and 1,240 feet of flagging. 
The balance is for stone work. In our arbitration we allowed 
for 3,638 perches of stone. We never sent our statement to 
Mr. Reynolds. Mr. Emery and myself measured the work and 
agreed upon the quantities. The difference between our allow- 
ance and this estimate is about 400 perches. The estimate is at 
$6 per perch. We allowed $3.62^ per perch as a liberal al- 
lowance. The total amount of the estimate is $19,000. It 
should have been at the price finally allowed, about $11,000. 

Mr, Johnson, — What is your object in asking these questions ? 

Mr. Dvlany. — To show overcharges. 

Witness.— It ought to be $11,000 instead of $19,000. If you 
deduct the 20 per cent, it would show the correct amount due 
at the time. 

Mr. Johnson desired to know accurately the object for which 
this was offered in evidence. 

The Court thought the counsel were entitled to know the 
object for which the paper was offered. 

Mr. Dulany said the Court of Appeals had decided that the 
object of offering might be withheld, but still he would state 
why the evidence was offered. They wished to show that the 
money paid Reynolds in October and November was an ad- 
vance, and that the price per perch of $6 allowed in the esti- 
mate was obviously a fraud, the arbitrators having allowed as 
a fair compensation only $3.62 per perch. 

Mr. Johnson said he was satisfied. 

Mr. Dushane recalled. — If the 3,285 perches of stone had been 
actually laid on the 9th of April, only $11,000 would have 
been due instead of $19,000. Was at the yard in October, No- 
vember or December. Think I was first there in November or 
December. There were not then laid 3,285 perches of stone. T 
think about two-thirds was then laid. All the foundations of 
the south wing and centre building were laid. I measured the 
work then done. Think they had then stopped laying stone. 
Were stopped by the cold weather. They must have had time 
to lay a good deal between Oct 10th and the time I was there, 
which I now think was on Dec. 23d, 1856. All the stone 
could have been laid In that time. Did not see any flagging. 
Was told the flags were under the walls. The estimate of 
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9th April calls for 1,240 feet. Saw no flags there. They were 
at the bottom, covered up — at least were said to be there. The 
cost of the additions to the Dixon plan would have been inside 
of $20,000. I would have been willing to do them myself for 
that. It would have been a better contract than the whole 
building at $102,750. Don't think that the latter price would 
have paid for the work. 

By Mr. Scldey, — Would have enlarged the cells 2 feet in 
length for $18,000. Would not for that have widened them. 
Would have put in windows for that. Would have included a 
warden's house, separate, for that sum. Would have put up a 
commodious house for the warden, all for $18,000 to $20,000. 

By Mr. Johnson. — I think I was first at the jail on 23d De- 
cember, 1856. Found two-thirds o^ the stone work was done. 
Saw no materials there except some loose stone. Saw no gran- 
ite or bricks. I speak by recollection. We estimated the ma- 
terials and work there at $87,000. We deducted from that the 
payments already made. We deducted these payments as 
made on the estimates. 

Jno. W. Maxioell sworn. — Am contractor for the present 
building. First went there on Jst July, 1858. Made a thor- 
ough examination of the building. Don't know where the 
flags were; never saw them. Had no possibility of examining 
any of the foundation except on the centre building, which I 
pulled down. Found no flags there or at the bottom of the 
cross walls. I expected to find them there. Mr. Dixon told 
me I would find them, but I did not. The foundations were 
very good. I know the Dixon plan I am now working on. 
Know nothing of the old plans. Was in Pennsylvania when 
the controversy was going on. 

By Mr. Johnson. — Found the work well done. Have seen 
worse and better. We are doing about the same; am trying 
to do it well. We have six inspectors, some of them members 
of the Council. The work is well done, but no better than be- 
fore. 

Mr. Dulany said they had closed for the defence, except that 
they proposed to prove by Mr. ISangston that Mr. Reynolds stated 
to him that he considered his claim against the city as closed 
except so far as regarded the matters then in arbitration. 

The counsel for the plaintiffs declined to produce their re- 
butting proof until that evidence was in. 

The Court then adjourned until Monday morning at 11 
o'clock. 
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EIGHTH DAY— MONDAY, JULY 11. 
The Court met at 11, A. K 

Laivrence Sangston^ recalled. — Had a conversation with Mr. 
Reynolds in which he went over his various grounds of com- 
plaint against the city — ^I made an omission in mv evidence on 
Friday — Mr. Beynolds made a claim of a fee of ifSOO for coun- 
sel, which he wished added to his other losses. He thought 
that should be considered and should be added by me to his 
other losses, viz: loss on sale of stock and notes, interruption 
of contract, &c. I did not allow it at all in making up my 
award. 

By Mr, Schley. — He named Mr. Schley as the counsel to whom 
he had paid |500. He spoke of this sum as having been paid 
and created in me the impression that the arbitration would 
necessarily lead him to dispense with Mr. Schley's services. 

Mr. Schley, — Have you not confounded this conversation with 
a subsequent one ? 

Mr, Sangston. — No sir, I had but one conversation with Mr. 
Beynolds on the subject; am certain that he spoke of the |500 
as money that he had paid, not money that was to be paid. 

Mr. Sddey. — I will here state that my books show that I did 
not receive the fee of |500 from Mr. Beynolds until July, 1858. 
The award was made by Mr. Sangston in November, 1857. 

Witness resumed. — I could not have confounded the conversa- 
tion with any subsequent one; Beynolds spoke then of having 
paid the counsel |500 ; I wish also to explain the allowance of 
|l,7U0 as the difference between cash and notes running from 
one to five years. I did not think the Councils had a right to 
change the mode of payment after it had been fixed in the con- 
tract; the allowance was not only for loss on the notes already 
given, which then amounted to only $8,000 — but also for losses 
which I expected he would have to bear upon the notes to be 
given him in the settlement of the award. I assumed that the 
payment of the award would be made in conformity with the 
resolution of December, 1856, and I intended the award of 
|1,700 to cover Beynolds' loss on both the subsequent and the 
anterior payments made in that form ; the resolution provides 
for payment in notes. I assumed that the balance due Bey- 
nolds would be paid in that form, and made the allowance ac- 
cordingly. I estimated that $1,700 would cover Beynolds' 
entire loss upon all the payments made in this form ; don't re- 
collect exactly how I estimated the loss of $1,700 on the whole 
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|60,000 of notes received and to be received by Mr. Reynolds ; 
suppose I made the calculation on the market value of such 
securities. At the time I made the allowance Reynolds had 
only received |8,000 in Notes. 

Mr. Schley read the ordinance of April 20th, 1858. (See 
page 40.) 

Witness resumed, — That is not the one I refer to — I was 
governed in my action by the provisions of the one of Decem- 
ber, 1856; this allowance of |1, 700 did not embrace losses on 
the sale of the stock. I allowed Reynolds what I considered a 
fair difference between payments in cash and payments in 
notes — I certainly took his loss into consideration when I 
made the award. 

« 

By Mr. Johnson. — When I first met Messrs. Dushane and Em- 
ery, the Arbitrators, the former wished to allow Reynolds 10 
per cent, profit and the latter 25 per cent. 

Mr. Johnson. — ^Tou awarded 17^ per cent 

Witness. — Yes, sir. 

Mr. Johnson. — Which just splits the difierence between the 
two. 

Witness. — That is accidental — my calculations in detail led 
to that result 

The defence here announced that their testimony was closed. 

The plaintiffs proceeded with their rebutting testimony. 

Mr. Shannon recalled. — [The estimate of 9th April, 1857, 
exhibited aud recognized by the witness as the one made by 
him.] 

By Mr, Johnson. — This is the first estimate I made of the 
work; I made the allowance of $6 per perch for laying stone 
in this wise. I ordered it to be done in the best manner ; I or- 
dered an extraordinary quantity of cement and had the stone 
specially selected ; I made my estimate upon the value of the 
work done, and not by the charges usually made ; think the 
work worth that sum. I had offers to do this work for from |5 
to |6.50 per perch ; they were in the form of letters addressed 
to me which were left by me in the office. I made the esti- 
mate upon a measurement of the work. I measured it from 
time to time, and on the 9th of April my measurements showed 
the amount of work called for in the estimate to have been 
done. I superintended the whole work. The western and 
northern foundations were 12 to 14 feet deep, as I found the 
soil alluvial. Thought there had formerly been a ravine there. 
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Dug down 80 low to get a good foundation. When the orders 
for stock were given the work was going on and materials were 
on the ground. The Mayor, in October, 1856, asked me if there 
was work enough done to cover $5,000, and I told him " yeSy and 
more too." He then told me I could give the contractors an or- 
der for that amount in stock. The councils had not then made 
provision for paying the contractors. Before the $20,000 was 
paid to Reynolds the Mayor narrated the conversation with 
Mr. Beynolds about taking the stock, and asked me if there 
would be no risk in giving it to him. I said no, that the work 
was going on and a large quantity of materials were on the 
ground. He then authorized me to draw an order for the stock. 
Am certain the Mayor gave me authority to draw the order. 
I could not have done so without his authority. 

In March I had an interview with Mayor Swann. I had just 
before received from Mr. Bryant a more explanatory drawing 
of the ground plan. I took it to the Mayor and we had con- 
siderable talk about the building and the niode of ventilation. 
I told him that by this plan the ventilation would be natural, 
which would be better than artificial ventilation and free from 
danger. The Mayor then asked what would be the entire cost 
of the building. I replied that I could not say then exactly as 
the detailed drawings had not come on, hut that they would be 
received in a few days with the full specifications, and I could 
then give him the exact cost. The Comptroller at this moment 
entered the room. I showed the drawing I had received to the 
Mayor. 

[A drawing was here exhibited.] 

That is a drawing of the second story, not of the ground 
plan. I left it in the office when I left. The large centre build- 
ing was shown in that plan as in this. It was of the same size 
and appearance as this plan, except that it had the rooms on 
the ground floor instead of those of the second story. When 
Mr. McCubbin entered the office I was explaining the centre 
building to Mr. Swann, and pointing out to him the quantity 
of air which would be contained in the large guard room. I 
had just told the Mayor that in the absence of detailed draw- 
ings I could not give the entire cost of the building. The 
Mayor then put his finger on the keeper's house and said, 
"What will that cost?" I replied that I supposed about $50,- 
000. This drawing of the second story is similar in appearance 
to the plan I had before the Mayor. Am certain the ground 
plan was in the office before I left. It was drawn and colored 
just like this. There is another set of drawings of Bryant's, 
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which he brought on with him, in which the Dixon and Bryant 
plans were contrasted. These were put in the hands of the 
committee, consisting of Messrs. Ford, Crowley and others. I 
told Mr. Swann, when I showed him the drawing, that it was 
Bryant's plan before him, and that the bnilding would be done 
on hfs specifications. He remarked that the specifications of 
the Dixon plan were not intelligible. I told him I was expect- 
ing specifications from Boston from Mr. Bryant. I certainly 
understood him to ask the question as to the cost of the keep- 
er's house. Was present in April at an interview between the 
committee and Mr. Bryant, in which the latter showed and ex- 
plained his drawings. I presumed the committee knew I was 
building the jail on Bryant's plan. I know I had many questions 
to answer, and I showed them my papers. Bryant was present 
and the committee knew it was his plan that was being exhib- 
ited. Mr. Bryant was first before the committee with his plans, 
and after a lengthy interview with them they all went before 
the Mayor. The plans, &c,, were shown by Mr. Bryant to the 
Mayor. This occurred in April. Shortly after the interview 
with the Mayor in March, Mr. Swann one day called me into 
his oflSce. It occurred after the communication to the councils. 
He said he had been considering this matter and I had better 
stop the work on the jail. I asked him if I was to understand 
him as ordering me to stop the contractors. He said yes. I 
then immediately went out and sent a note to the contractors, 
notifying them to stop. [A copy of the letter and the reply of 
the Keynolds was here handed witness to read.] 

Mr. Meredith said he wished to see the original letters. He 
objected to the witness reading the copy. 

[The originals could not be found.] 

Mr, Johnson, — Well, you sent a note to the contractors. 

Witness, — Yes. 

Mr. Meredith. — Don't state its contents. 

Mr, Johnson, — The work went on next day ? 

Witness, — Yes. The work went on to my knowledge till my 
discharge in August. I left Mr. Reynolds' reply to my note in 
the office when I left. I published in the daily papers a state- 
ment that I had written to the Reynolds ordering them to stop 
the work. 

The counsel for the plaintiffs called on the counsel for the 
defence to produce the reply of the Reynolds.] 

By Mr. Meredith. — I went to Boston about the middle of Au- 
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gust, 1856, and stayed three or four days. Had had no previ- 
ous correspondence with Mr. Bryant. 

[Mr. Meredith handed the witness the specifications of Mr. 
Bryant] 

I do not recognize this with certainty as the paper I handed 
to Mr. McCuhbin. It may be a copy. I think the original 
specifications were endorsed. I think Bryant brought on the 
specifications in April, when he came. Don't recollect when I 
left them with Mr. McOubbin. Am not certain these are the 
original specifications. They may be the original. I can't 
speak positively, but I don't think they are. Bryant brought 
all the plans on with him. His first ground plan was a mere 
outline, without coloring. I received that shortly after I got 
home. I laid that before the Mayor. When Bryant came on 
he brought the enlarged ground plan with him. Previous to 
that, however, I had received from Bryant a second ground 
plan, resembling the drawing just shown, of the second story. 
That is the one I was showing the Mayor at our interview in 
March. I showed him both the first and second ground plans. 
Keynolds went on to Boston with me, but we did not return 
together. Made all the speed I could to get back, as business 
was pressing here. I think I spoke to some of the city officials 
about my intended trip to Boston. Think I told Mayor Hinks. 
Am pretty certain I mentioned it to him, as I would not leave 
my office for several days without notifying him. Think I told 
him I was going on to get information. It has been a long 
time since, and I can't speak positively. 

By Mr. Dvlany, — In the contract between Reynolds and the 
city there is no price stipulated to be paid for the stone work. 
No particular sum was agreed on for laying the stone. 

[Mr. Dulany read the price agreed upon in the sub-contract 
between Reynolds and Sumwalt & Green as $2.37^ per perch, 
Reynolds to furnish the cement.] 

Witness resumed, — I knew nothing of Mr. Reynolds' sub-con- 
tracts. It was not my business to know. No price was agreed 
upon between us for this work. 

Mr. Schley said he thought there should be a limit to this 
examination. The cross-examination should be confined to the 
points on which they had examined the witness. They had 
confined themselves strictly to rebutting proof, although they 
had desired to ask Mr. Shannon many other questions. 

Mr. Meredith said the plaintiffs had asked the witness a good 
many questions which were not rebutting. He also claimed 
the right to sur-rebut. 
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After some further conversation the evidence was resumed. 

Mr, Dvlany, — When did you pay the $1,000 to Bryant? 

Mr, Schley. — We object, and ask your honor to note an excep- 
tion. 

Witness. — I don't recollect when I paid Bryant. I think it 
was paid here in two installments. I contracted to pay it when 
I was in Boston. My agreement was that Mr. Bryant should 
draw for the money, and as I kept no bank account I asked 
Reynolds to allow the drafts to come through him. He con- 
sented, and when the drafts came on Beynolds advanced the 
money. I returned it to him a few days afterward. It is not 
usual in specifications to specify the cost of the various portions 
of the work. The specifications are made out for the work to 
be done by, and not to fix the cost. When an architect makes 
an agreement to build a house, he furnishes the cost. Do not 
know that it is the general duty of architects to furnish esti- 
mates of cost. Mr. Bryant being in Boston could know noth- 
ing of the value of materials here. 

Jno. B. Emery sworn, — There were 3,214^ perches of stone 
laid below the surface of the ground for the foundations of the 
new jail. There were 424 7-10 perches above the surface of 
the ground, behind the granite work. There were also 15 15-100 
perches of raised work, making a total of 3,653 81-100 perches. 
Have done a good deal of stone work myself. The sand per 
perch costs about 20 cts. ; the cement, at the time this work 
was done, was worth $1.60 per bbl., and it took about a barrel 
to a perch. On this part of the work the scaffolding would 
cost very little ; not over 12 cents per perch. I have paid the 
city 6 cents per perch for water. Don't know that these con- 
tractors paid for the use of water. I don't know that I can say 
exactly what this particular work would cost. Have done such 
work for $4 per perch, the cement costing $1,17 per bbl. Did 
stone work on the Peabody Institute for that. Furnished the 
water but not the scaffolding. 

By Mr, Dulany, — Mr. Dushane had made the measurement 
previous to the arbitration, and we took his measurements. 
We measured carefully all the work above the surface of the 
ground. We allowed the contractors $3.62^ for this work. 
Don't think we allowed for flagging around the entire build- 
ing. I have my book with me which contains the details of our 
allowances for work done and materials furnished. 

[Mr. Meredith examined the book and offered it in evidence.] 

Witness resumed, — We allowed for 984 feet of flags. I find 
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by my book that these were uader the towers and two wings. 
There is nothing allowed for flagging under the centre build- 
ing. 

By Mr, Johnson, — I thought 25 per cent, a proper profit. Mr. 
Dushane thought 10 per cent, enough. Mr. Sangston allowed 
17^. We only took into account in our arbitration work done 
and materials furnished. 

By Mr.Dulany, — I do not know that Mr. Reynolds complained 
of his losses and of the loss of the contract before the arbitra- 
tion. I thought him entitled to 25 per cent, net profit. 

The counsel for the plaintiffs announced that they had closed 
their case. By consent the letter of Mr. Shaanon to Mr. Rey- 
nolds, and the reply of Mr. R. were read. They bore date March 
— , 1857, and are as follows : 

Baltimorb, March, 1857. 
Metsrt.n, R. ^ J. Reynoldt. — Qentlemen : I am authorized hj his honor, the Maj- 
or, to notify you to suspend operations on the new jail for the present. 

Yours, respectfully, 

J. P. SHANNON, CUy Commissioner. 



Ma. Shannon : I called upon the Mayor this morning after the receipt of your note, 
and showed it to him. After he read it he remarked that you had misunderstood 
him. He did not intend to send such a message. He remarked, further, that he had 
no power to stop the work, and no disposition to do so if he had. He said he would 
send for you and dictate such a note as he wished you to write. 

H. R. REYNOLDS. 



Mr. Sioann recalled by the defence. — I recollect a conversation 
in March, 1857, with Mr. Shannon, in which I cautioned him 
against increasing the expense on the new jail. I also recol- 
lect that the next day Mr. Reynolds called on me with a note, 
which he had received from Mr. Shannon, ordering him to sus- 
pend work in pursuance of orders from me. I told him I had 
not instructed Mr. Shannon to make such a communication, 
but simply cautioned him to be careful how he involved the 
city in expense. I gave Reynolds the same caution, but told 
him I had no authority to stop the work. This, I think, oc- 
curred after my communication to the councils. Have no dis- 
tinct recollection of the ground plan of the building. I have 
not searched for it. It made no great impression on me. It 
strikes me that it was not large. I thought it had been pre- 
pared in Shannon's office, to show what he designed to do in 
case the alterations were authorized by the council. Thought 
still operations were being confined to the Dixon plan. Don't 



75 

recollect seeing any other ground plan until I was called on to 
see Bryant's plans. 

[The second story plan, heretofore exhibited, was shown to 
witness.] 

Have no recollection of seeing any thing like that, nor have 
I any recollection of Mr. Shannon showing me another large 
plan. Don't recollect my putting my finger on a certain por- 
tion of the drawing and asking what that would cost, and be- 
ing told $50,000. I got the impression from Shannon that all 
the alterations would cost $50,000. He made that admission 
once or twice. 

Judge McCvhbin recalled. 

[Examined the paper of specifications shown to Mr. Shannon.] 

This is the identical paper given me by Shannon in July. 
It has been under my eye nearly ever since. Never saw any 
other copy of Bryant's specifications, except this. 

By Mr. Dulany. — Did not see the paper which was before the 
Mayor and Shannon when I entered the office in March, 1857. 
I heard them talking about improvements in ventilation, and 
Shannon seemed to be explaining them to the Mayor. I had 
no business to look at the paper before them, and don't recol- 
lect seeing what it was like. Heard them speak of an extra 
cost of $50,000, and of a change in the ventilation. Becollect 
nothing else. Can't say that the paper in the hands of the 
Mayor and Shannon was like or unlike the second story plan. 

The evidence was here announced as closed on both sides. 
The counsel proceeded to state the propositions of law which 
they intended to embody in their prayers, and the jury were 
discharged until noon to-morrow. The Court remained to hear 
the arguments of counsel upon their prayers. 

Mr. Schley said they had not yet drawn up all their prayers 
in full, but he would read the first prayer on the part of the 
plaintiffs and discuss it this morning. 

Mr. Dulany said that they should contend that Beynolds 
was a defaulter to this extent: that he was to have had the 
walls ready to receive the roof at a certain time, and had failed 
to do so. 

Mr. Schley then read the first proposition of the plaintiffs, 
as follows : 

1. If the jury shall find, from the evidence in the cause, that the ordinance purporting 
to have been approved on the 8th July, 1856, was duly passed by both branches of the 
City Council, and was duly approved by the Mayor for the time being of the city of 
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Baltimore ; and shsll further find, from the evidence, tfaat, at the time of the passage 
of said ordinance, Joseph P. Shannon was the Citj Commissioner of Baltimore citj, 
and that, as such Commissioner, he did immediately advertise in more than two of the 
daily newspapers of said city for such length of time as in his judgment was necessary 
and sufficient for proposals for building a new jail, on the site or lot on which the old 
jail then stood, to be built in conformity to the directions of said ordinance; and 
shall further find, that the plaintiffs submitted proposals for building the said jail 
accordingly; and that the paper, which has been offered in evidence, dated 11th 
Angust, 1856, purporting to be a contract between said plaintiffs and said Shannon, 
as such City Commissioner, was made, on the said 11th day of August, 1856, between 
the parties thereto, and was, as to the form thereof, approved, on the same day, by 
the City Counsellor, for the time being, and was, in all respects, approved, on the 
same day, by the Mayor for the time being of said city ; and shall further find that the 
said contract was made and approved, fairly and honafide^ and that the same was sub* 
sequently recognized by the ordinance, approved on the 31st December, 1856, which 
has been offered in evidence, (in case the jury shall find that said last mentioned ordi- 
nance was duly passed and was duly approved on said last mentioned day,) then the 
said paper was a valid and binding contract. 

Mr. Schley then proceeded to argue the proposition, which he 
had submitted, at considerable length. He contended that the 
City Commissioner (Mr. Shannon) had made such a contract as 
he should have made, as the guardian of the interests of the 
city. That contract had been approved in point of form by 
the City Counsellor, and the Mayor had approved it out and 
out. Under that contract, the City Commissioner had the 
power io make certain alterations; but, said Mr. Schley, we 
are now told by my learned friends on the other side that he 
had gone beyond the scope of his authority as City Commis- 
sioner. If that be true, how could the City Counsellor have 
said that the contract did bind the city, and, in his letter to 
Mr. Ford, that the contract was a valid one? 

But there was another point referred to by Mr. Sangston, 
who gave his testimony in a very intelligent manner^ and that 
was the ordinance of Dec. 31st, 1856. 

[Mr. Schley here read the ordinance of Dec. 31st, 1856, mak- 
ing provision for paying for the work on the new jail, which 
will be found on page 21.] 

We say that that is a ratification and adoption of the 
contract by the city, and how can the city now say that they 
did not recognize that contract? Even if the fact were conceded 
that there was some excess of authority on the part of the City 
Commissioner, yet when his action has been ratified by the Coun- 
cils, and an appropriation made upon that basis, the time has 
gone by for making objections to the validity of the contract. 
Apart from that, by the terms of the resolution of July, 1856, 
it was within the scope of the power of the Commissioner to 
make such a contract; he had a right to make alterations in 
the plan of the Messrs. Dixon and to incorporate them in the 
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building. He had the right of supervision — the right to en- 
large the cells, improve the ventilation and furnish accommo- 
dations for the Warden. He had all these rights. Any decision 
made by him in reference to these matters was valid and bind- 
ing. The fact is that he did decide to enlarge the cells. 
Whether he acted with judgment in doing so, is not the point. 
If he acted fairly and honestly, and in accordance with his 
best judgment, his action binds the city. He may have been 
indiscreet, may have lacked judgment, but his action was never- 
theless binding. But I go farther, and I say, even if Shannon 
had acted dishonestly (and no such imputation has been cast 
upon him,) — even if he acted dishonestly, still that would not 
affect the validity of the contract I will refer here to the case 
of the Merchants' Bank, against the Farmers' Bank of Vir- 
ginia, in which case suit was brought upon a check for |10,000, 
which the cashier of the latter bank had, fraudulently and 
dishonestly, certified to be good, when the drawer, in fact, 
had no funds in bank. The court in that case decided that 
though the endorsement by the cashier might be fraudulent 
and dishonest, still the bank was bound to make the check 
good, because the cashier was its trusted officer. So, here, 
Shannon was the trusted officer of the city, and even if his 
act were fraudulent, the city would still be bound. Bat who has 
the right to say that the enlargement of the cells was not 
proper? What right have counsel, judges or juries to say so 
when the city had trusted the matter exclusively to him? In 
this case we are not to look to the motive of the Commissioner, 
but to his power. So in regard to the ventilation. If the 
Commissioner thought it advisable to make the building 
higher to improve the ventilation, it was a matter left to him. 
If he thought he could not accommodate the Warden without 
enlarging the building, he had the right to do it. He was not 
limited as to the price of these alterations, but to make such 
as he might deem advisable. He may have been somewhat 
extravagant, but that is natural under the circumstances. He 
saw there was a building to be erected — he wished to build it 
in a style commensurate with the prospective growth of the city ; 
he wished to erect an edifice that would reflect credit upon him 
hereafter, and would, at the same time, afford suitable accom- 
modations for the unfortunate prisoners in accordance with the 
Christian spirit of the age. But whose officer was he? Who 
gave him the power to do these things? The City of Balti- 
more. It put him in office, clothed him with this power, and 
we were bound by his directions ; if we failed to follow them, 
we would have been liable to an action for breach of contract. 
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I therefore conclude that this was a valid contract^ and that 
both parties are bound hy it. 

I now come to consider my second proposition, which is as 
follows : 

If the jury find the facts set forth in the first prayer as the hypothesis of that 
prayer, and shall also find, from the evidence in the case, that after the making and 
approval, as aforesaid, of said contract, in case no snch making and approval shaU 
be found by the jury, the said plaintiffs proceeded under the direction and super- 
vision, and according to the directions of the said Commissioner, in the work of 
building said new jail, and so proceeded, faithfully aud bona Jide, and performed their 
work, as far as they had progressed, to the entire satisfaction and approval of said 
Shannon, as the City Commissioner, during the time that said Shannon filled the said 
office of City Commissioner ; and shall further find that after said Shannon ceased to 
be City Commissioner, Hamilton J. Bayly was appointed City Commissioner, and 
that he duly acted as such, thenceforth hitherto ] and shall further find, that after the 
said Bayly had become, and whilst he was acting as City Commissioner, the said 
plaintiffs continued to perform their said work, without any objection on the part of 
said Bayly, as City Commissioner, either as to the character, or style, or extent of the 
work then being done in and about the said new jail ; and shall further find, that the 
ordinance purporting to have been approved on the 6th day of October, 1857, and 
offered in evidence, was duly passed by the City Councils, and was approved by the 
Mayor for the time being of the city of Baltimore, and that the letter which had been 
offered in evidence in the case, purporting to have been written, on the Cth day of 
October, 1857, by Hamilton J. Bayly, as City Commissioner, and approved by 
Thomas Swann, as Mayor, was so written and approved, and that the paid letter, and 
the copy of the ordinance therein referred to were delivered to the said plaintifi^ on 
the said 6th day of October, 1857 ; and that the plain ti^ thereupon, and in con- 
sequence of said ordinance and said letter, did accordingly stop the work on said new 
jail, and were thenceforth prohibited from the further execution, on their part, of the 
said contract of the 11th day of August, 1856, then the passage of said ordinance of 
the 6th October, 1857, and Uie approval thereof, in case the jury shall find such pas- 
sage and approval, and the action thereunder, as aforesaid, of the said City Commis- 
sioner and Mayor, in case the jury shall find such action, and the prohibiting of the 
plaintifls from the further execution, on their part, of the said contract of the 11th day 
ot August, ] 856, in case the jury shall find such prohibition constituted a breach on 
the part of the said defendant of the said contract of the 11th day of August, 1856, in 
case the same be found as aforesaid. 

The hour for adjournment having arrived, Mr. Schley sus- 
pended his remarks and the Court adjourned. 



NINTH DAY— TUESDAY, JULY 12th, 1859. 

The Court met at 10^, A. M. 

Mr. Schley said they had drawn up the prayers on the part 
of plaintiffs in form, and would now read them. 

1 . If the jury shall find, from the evidence in the cause, that the ordinance purporting 
to have been approved on the 8th July, 1856, was duly passed by both branches of the 
City Council, and was duly approved by the Mayor for the time being of the city of 
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Baltimore ; and shall farther find, from the evidence, that, at the time of the passage 
of said ordinance, Joseph P. Shannon was the City Commissioner of Baltimore city, 
and that, as such Commissioner, he did immediately advertise in more than two of the 
daily newspapers of said city, for such length of time as in his judgment was neces- 
sary and sufficient, for proposals for building a new jail, on the site or lot on which 
the old jail then stood, to be built in conformity to the directions of said ordinance; 
and shttU further find, that the plaintifl^ submitted proposals for building the said jail 
accordingly; and that the paper, which has been offered in evidence, dated 11th 
August, 1856, purporting to be a contract between said plaintififs and said Shannon, 
as such City Commissioner, was made, on the said 11th day of August, 1856, between 
the parties thereto, and was, as to the form thereof, approved, on the same day, by the 
City Counsellor for the time beiug, and was, in all respects, approved, on the same 
day, by the Mayor for the time being of said city ; and shall further find that the said 
contract was made and approved, fairly and bona fide, and that the same was subse- 
quently recognized by the ordinance approved on the 31st December, 1856, which has 
been offered in evidence, (in case the jury shall find that said last mentioned ordinance 
was duly passed and was duly approved on said last mentioned day, } then the said 
paf)er was a valid and binding contract. 

2. If the jury find the facts set forth in the first prayer, as the hypothesis of that 
prayer, and shall also find, from the evidence in the case, that after the making and 
approval, as aforesaid, of said contract, in case no such making and approval shall be 
found by the jury, the said plaintiffs proceeded under the direction and supervision, 
and according to the directions of the said Commissioner, in the work of building said 
new jail, and so proceeded, faithfully and bona fide, and performed their work, as far 
as they had progressed, to the entire satisfaction and approval of said Shannon, as the 
City Commissioner, during the time that said Shannon filled the said oflSce of City 
Commissioner ; and shall further find that after said Shannon ceased to be City Com- 
missioner, Hamilton J. Bayly was appointed City Commissioner, and that he duly 
acted as such, thenceforth hitherto ; and shall further find, that after the said Bayly 
had become, and whilst acting as City Commissioner, the said plaintiffs continued to 
perform their said work, without any objection on the part of said Bayly, as City 
Commissioner, either as to the character, or style, or extent of the work then being 
done in and about the said new jail ; and shall further find, that the ordinance pur- 
porting to have been approved on the 6th day of October, 185Y, and offered in evi- 
dence, was duly passed by the City Councils, and was approved by the Mayor for the 
time being of the city of Baltimore, and that the letter which had been offered in evi- 
dence in the case, purporting to have been written on the 6th day of October, 1857, 
by Hamilton J. Bayly, as City Commissioner, and approved by Thomas Swann, as 
Mayor, was so written and approved, and that the said letter and the copy of the ordi- 
nance therein referred to were delivered to the said plaintiff's on the said 6th day of Octo- 
ber, 1857 ; and that the plaintiffs, thereupon, and in consequence of said ordinance 
and said letter, did, accordingly, stop the work on said new jail, and were thenceforth 
prohibited from the further execution, on their part, of the said contract of the 11th 
day of August, 1856, then the passage of said ordinance of the 6th October, 1857, and 
the approval thereof, in case the jury shall find such passage and approval, and the ac- 
tion thereunder as aforesaid of the said City Commissioner and Mayor, in case the 
jury shall find such action and the prohibiting of the plaintiffs from the further execu- 
tion on their part of the said contract of the 11th day of August, 1856, in case the 
jury shall find such prohibition constituted a breach on the part of the said defendant 
of the said contract of the lltb day of August, 1856, in case the same be found as 
aforesaid. 

3. If the jury shall find the fkcts set forth in the first and second prayers of the plain- 
tiff', and shall further find from the evidence, that in consequence of the supposed 
breach of contract mentioned in the said second prayer, (in case such breach of con- 
tract shall be found by the jury,) the plaintiffs sustained actual pecuniary damages, 
and that such actual pecuniary damages were the natural and necessary result of said 
breach of contract ; if the same be found, then the plaintiffs are entitled to recover in 
this suit, upon the issues joined between the parties, unless they shall further find, as 
to such damages, if found, or as to some part thereof, that the same have been paid, 
satisfied, settled, adjusted, or released. 

4. That the said ordinance of the 6th day of October, 1857, and the two letters from 
the plaintiff to Hamilton J. Bayly, as City Commissioner, dated respectively the 7th 
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and 8th of October, 1857, and the award which has been offered in evidence, (in case 
the jurj shall fiad that such damages were sustained as stated in the hypothesis of 
said third prayer, ) nor payment thereof, nor satisfaction, nor settlement, nor adjust- 
ment thereof, nor any release thereof by the pli^intiffs. 

5. That the evidence of Lawrence Saogston, given in this case by the defendant, under 
an exception reserved as to its admissibility and legal effect, as to the intentioo on his 
part to cover by the allowance of $14,875.14 all damages which the plaintiffs may 
have sustained by reason of the stopping of the building of the new jail, is not com- 
petent and legal evidence for the purpose of explaining Uie meaning of said award to 
be other or different from the meaning of the said award, to be gathered from the 
language thereof. 

6. That the said award, according to its purport and meaning, settles no matter of 
difference between the parties to this suit, other than the value of the work done and 
the materials furnished by the plaintiff, in and about the construction of the new 
jail, up to the time when the work was stopped, and the amount to be paid therefor 
by the defendant to the plain tifib. 

*I, That the receipt offered in evidence by the defendant, bearing date the 29th April, 
1868, and purporting to be signed in the partnership name of the plaintiffs, is not a 
release of the claim of damages on the part of the plaintiffs for loss of profits, if any, 
which the jury may find the plainti£& sustained, is a naturai and necessary result of 
the stopping of the building of the new jail by the defendant, in case the jury shall 
find from the evidence that the building of the said new jail was stopped by the de- 
fendant on the 6th day of October, 1857, and shall further find that the same was so 
stopped without any fault or default, or improper conduct on the part of the said 
plaintiffs, and against their will, and shall further find that said plaintiffs sustained 
damages as a direct and necessary consequence of such stopping of said new gaoL 

Mr. Dulany read the prayers on the part of the defendents, 
as follows : 

1. Whereupon the counsel for the defendants prayed the Court to directthe jury that 
if they find from the evidence, the resolution of the corporation of the city of Balti- 
more of the 6th October, 1857, the letter of the City Commissioner, inclosing said res- 
olution, to Messrs. H. R. & J. Reynolds, of the same date ; the letters of the said U. 
R. & J. Reynolds, in reply thereto of the 7th and 8th of the same month ; aud if the 
jury further find that in fact no more work was done, nor any other act performed by 
the Messrs. Reynolds under their contract with the city of Baltimore of the Uth of 
August, 1856. If the jury find it from the evidence ; but that in pursuance of the 
said resolution Nathan T. Dushane was appointed arbitrator by the said corporation, 
to act in conjunction with one to be appointed by the said Messrs. Reynolds, and that 
on their part they nominated John B. Kmery to act as arbitrator in conjunction with 
said Dushane; and that the said £mery and Dushane nominated Lawrence Sangston 
to act as umpire between them ; aud if the jury further find their award as given in 
eTidence, and also the resolution of the Mayor and City Council of the 20th of April, 
1858. And also find from the evidence that the whole sum awarded to the said Messrs. 
Reynolds was paid to them or their order and so received by them ; and if the jury 
find from the evidence the release or receipt of the Messrs. U. R. & J. Reynolds, of the 
29th of April, 1858, as offered in proof, then the plaintiffs are not entitled to recover 
in this action, under the first count, in their declaration. 

2. If the jury find the facts stated in the first prayer of defendants, which is hereby 
made a part of this prayer, and shall further find from the evidence, that on or about 
the time of the appointment of the said Lawrence Sangston as umpire aforesaid, and 
after his acceptance of said appointment, and before he proceeded to act as umpire, 

Reynolds, one of the plaintiffs, called on him, the said Sangston, for the purpose 

of stating and explaining the nature and extent of the claims of the plaintiffs against 
the defendants, which he meant and desired to submit to the arbitrators, to be decided 
by them, among which claims so stated by him, was a claim for profits on the work 
actually done by the plaintiffs on or about the new jail, before the 6th of October, 
1857, when the same was stopped as aforesaid ; also a claim for prospective profits on 
the work, which would have been done, had the same not been so stopped, and the 
building of said jail had been completed ; also a claim for losses on the sales of stocks 
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and promissory notes of the defendants, which were transferred and delivered by the 
defendants to the plaintiffis, on account of work done and materials furnished, before 
the said 6th of October ; and also a claim for damages to plaintiff} for and by reason 
of the stopping of the work, by the order of the defendants as aforesaid ; and if the 
jury shall further find that said arbitrators took all and each of said claims into their 
consideration, and after the examination awarded thereon to the plaintifi^ the sum of 
$14,875 10, and that said sum was*included and made a part of the gross sum of 
$102,415 39, awarded as aforesaid by said arbitrators; and shall further find that the 
said last mentioned sum of $102 415 39 was fully paid by the defendants to the plaint- 
iffs ; and that the plaintifi& thereupon signed the receipt as given in evidence, that then 
the said award and receipt are in law a bar to the plaintiff)' right of recovery in this 
action. 

3. The defendants, by their counsel, pray the Court to instruct the jury, that in and 
by the resolution of the Mayor and City Council of Baltimore, approved on the 8th of 
July, 1856, as given in evidence, the City Commissioner for the time being, was con- 
stituted and appointed a special agent of the said iMayor and City Council, to do and 
perform all the several acts, matters and things, which said resolution directed and re- 
quired to be done and performed, in and about the building of a new jail, under and 
within the limitations, restrictions and conditions expressed therein ; that as such spe- 
cial agent, the said City Commissioner was bound in law, to observe and keep the said 
lifaaitations. restrictions and conditions; and in all things concerning his said agency, 
to act within the scope of the authority committed to him, in and by the said resolu- 
tion ; and that all and every act and acts of said City Commissioner, as such special 
agent, done and performed by him in and about the building of the said new jail, be- 
yond the scope of the authority so committed to him, were and are wholly void as to 
the defendants, and do not in law bind them. That if, therefore, the jury shall find 
that J. P. Shannon was City Commissioner on the 8th of July, 1856 and so continued 
to be till the 31st of August, 1857, and that the plan and specifications mentioned in 
his, said Shannon's letter, as City Commissioner, to the plaintiffs, dated the 26th of Au- 
gust, 1856 as given in evidence, were prepared and furnished by Bryant, of Bos- 
ton, at the instance, request and cost of said Shannon, and without the knowledge and 
assent of the defendants ; and that said Shannon, as City Commissioner, ordered and 
directed the plaintiffs to lay out and execute the work on the new jail, in strict accord- 
ance with the plan and specifications of said Bryant ; and that the plaintifis from or 
shortly after the date and receipt of said letter, did proceed and lay out and execute 
their work on the new jail in accordance with the plan and specifications of said Bry- 
ant, and so continued to do till the 6th of October, 1857 ; and if the jury shall further 
find that the work so laid out and executed by the plaintiffs was materially and sub- 
stantially different in style, character, extent and cost, from the work intended and de- 
signed to be done and executed on said new jail, by the plan and specifications of T. 
k J. M. Dixon, mentioned and referred to in the resolution aforesaid, then said work 
so laid out and executed by the plaintiffs was unauthorized, and imposed no legal ob- 
ligation on the defendants; and if the jury further find that while the plaintiffs were 
proceeding in the execution of the said work, accordinsr to the plan and specifications 
of said Bryant, that is to say, on the 6th of October, 1857, the said work was stopped 
by the defendants, under and by. virtue of the resolution approved on that day, as 
given in evidence, that then, in point of law, said resolution and the order to stop 
said work so given under it, and the actual stopping of said work, was not a violation 
of the defendants' of the contract of the 11th of August, as given in evidence, for 
which the plaintiffs are entitled to recover the damages claimed by them in the first 
count of the declaration in this cause, or any part thereof. 

4. It the jury find the facts set forth in the defendants first prayer, and further, if they 
believe the testimony of Mr. Lawrence Sangston, that while he was acting as umpire 
in the manner stated by him, the plaintifis in this case did appear before him. and state 
that they had been injured and aggrieved by the stopping the work on the new jail, by 
reason of the profit which they would otherwise have made, and if the building thereof 
bad been continued, and also that they bad met with loss by reason of payments made 
to them in stock and notes of the defendants, and submit these losses to the said Sangs- 
ton in his character of umpire, and as subjects to be taken into consideration by him 
as grounds of compensation and redress to them in the award he was about to make; 
and if the jury further believe that the said Sangston did, in his character of umpire, 
take into his consideration the grounds of said losses ; and did in his award make al- 

6 
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lowanoe therefore, snch as he thought jast and reasonable ; and did inform the said 
arbitrators, Dusbane and Emery, of such allovvances before the maleing and signing of 
said award, if the jury shall find the making and signing of said award as giren in 
evidence, and that if they believe from the evidence that said allowances were included 
in the gross amount of said award ; aud if the jury shall further And that the whole 
amount of said award has been paid by the defendants to and received by the plaintiffs 
in the manner stated in defendant's first prayer, thfit then the payment and reception 
of said amount is a waiver in point of law of any irregularities in making said allow- 
ances previous to said award, and is a satisfaction thereof; and as the action in this 
Cdse has been brought to recover for injuries, which antecedent to the bringing thereof 
had been considered and allowed for, as aforesaid, the plainti£& are not entitled to re- 
cover under either count of their declaration in this cause. 

5. If the jury find from the evidence that the defendants delivered to the plaintiffs city 
stock and city notes at par for work done and materials furnished, or as an advance to 
the plaintiff} at their request for work to be done, and materials to be hirnished in the 
construction of the jail as stated by the witnesses ; and if the jury find from the evi-> 
dence that said stock and notes were received by the plaintifTs at par in payment for 
work done and materials furnished, or to be done and furnished, then the plaintiff} in 
this action are not entitled to recover under the second count in their declaration. 

6. The counsel for the defendants prayed the Court to instruct the jury, that in consid- 
ering the damages in this case, they must exclude from their consideration the opinions 
of witnesses as to the profits which are proper to be allowed to a contractor for the 
execution of, or upon the amounts of his work, and also all the sub-contracts offered 
as evidence in this cause ; the said opinion of witnesses and sub-contracts being im- 
proper and inadmissible evidence to be considered by them, for any purpose, in fixing 
the amount of the damages which they may allow to the plaintifl^ under the instruction 
of the Court in this cause. 

T. If the jury find that the jail, as it was in the course of erection on the 31st of De- 
cember, 1856, by the plaintiffs, was not in strict conformity with the Dixons' plan and 
specifications with alterations, but in the course of erection upon a different and dis- 
tinct plan and specifications ; and if at said date such change from Dixons' plan and 
specifications, with alterations, was unknown to the defendants, then the passage of the 
ordinance of the 3lst December, 1856, «and as mentioned in plaintiff first prayer is no 
recognition or adoption of said changed plan and specifications by the defendants, and 
that therefore they cannot be charged therewith. 

8. If the jury find from the evidence the contracts of 11th August, 1856, and if 
they further find from the evidence that the said contract was departed from in the 
construction of said jail, then, although the monthly estimates may have been paid, 
and the city officials, including the Mayor, may have approved such departure yet 
they had no power to ratify and sanction such departure from said contract, so as to 
charge the Mayor and City Council of Baltimore with the legal imputation of a con- 
tract to erect the said jail upon^ said new plan, in a manner to render them responsible 
for a violation of said new contract. 

9. If the jury find from the evidence that the plaintiffs in this case had knowledge of 
the facts, in relation to which their letters of the 7th and 8th October, 1857, were written, 
then they had in law full knowledge of their legal rights arising upon the said facts. 

Mr. Schley resumed his remarks : 

In the course of my argument yesterday I contended, in 
support of our first prayer, that the contract of the 11th of 
Aug. 1856, was a binding one. I do not understand, from the 
prayers of my learned brothers on the other side, that they intend 
to object to that proposition, except as to the alleged non-cou- 
forraity of the contract with the resolution of July, 1856. They 
take the ground that the alterations upon the Dixon plan were 
not to exceed in cost |20,000, and that the cells were not to be 
increased more than two feet in length, thus interpreting the 
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resolution of 1856 by the report of 1855. Now the report of 1855 
was the result of the action of -a, precedent Council, and was 
merely the report of a committee. It could not, therefore, tie the 
hands of the Council of 1856, which was entirely a new body. 
It was in the power of the latter to legislate according to their 
own good judgment. They had a right to refer what matters 
they chose to the judgment of the City Commissioner. It is 
plain that we must not look to tlie reports and debates of leg- 
islative bodies, nor to the votes and proceedings, but to the 
laws themselves, interpreting the latter by the general princi- 
ples of law. I will refer here for illustration to 3d Howard's 
Reports, page 24. The tariff law had expired in 1842, and 
the question was as to the effect of the non-enactment of a 
new law. The Supreme Court discarded all the reports and 
proceedings of Congress, and said they must look to the law it- 
self to iind its meaning. On page 24, the Court say, "that the 
judgment of the Court cannot be influenced by the statements 
of different members, as to the motives and influences under 
which they acted, but must be guided by the terms of the law 
itself." In that case the Court discarded all these matters, be- 
cause the law as passed expressed the whole will of Congress on 
the subject. The Committee of the House had reported that 
there was no authority to collect duties after June 30th. This 
shows that in interpreting the resolution of July, 1856, we 
cannot be governed by any antecedent action of committees. 

I will now proceed to consider the 2d prayer. It seems to 
me self-evident that if the 1st prayer is right, then any act 
done by the defendants which had the effect to destroy that 
contract against the will of the plaintiffs was a violation 
of the contract. If the contractors were bound, by the con- 
tract to build the jail, then the city was bound to let them 
build it. They were authorized to build the whole js,\\y and the 
city had no right to stop them, unless they were guilty of fault. 
In the case of a hired servant you cannot discharge him, unless 
you pay him his wages in full, because it takes two to make a 
contract, and he can't be discharged unless he is a mischievous 
person and has acted wrong. A party may be discharged on 
the ground of misconduct — not the misconduct of somebody 
else, but on the personal default of the person himself. There 
have been cases in Court where the party was unable — incompe- 
tent to discharge his duties — and the law implies that when a 
person undertakes to perform a duty he must have the compe- 
tency, and you may justify yourself in discharging him for the 
want of it ; but if you discharge him on some other ground, 
damages must be paid him. In this case there is no pretenoe 
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of incompetency, misconduct or defaalt of the plaintifTs. I 
would here refer to 13th Howard, pp. 307 and 344, being the 
opinion of Judge Curtis, in the case of a contractor who had 
undertaken to build five miles of the railroad from Elkton by 
the Ist of January, and did not do so until 1st of February, 
and was therefore discharged by the company. I was engaged 
in that case, and it was in Court for ten years. The final de- 
cision of the Court was, that if the company had taken the work 
out of the hands of the contractor without sufficient cause, he 
was entitled to recover the damages which he had sustained, 
and that the profits which the plaintiff would have realized 
were to be included in those damages. 

I will also refer to a case in 7th Hill, page 61, where a party 
who had made a contract to furnish marble for the city of Brook- 
lyn, had been stopped in the work, and the Court decided that 
the plaintiff was entitled to damages equivalent to the sum he 
would have received had he fulfilled his contract. In that case, 
as in this, one party refused to permit the other to fulfill the con- 
tract. When the resolution of Oct. 6th was presented to the 
plaintiffs, they did not acknowledge the right of the city to 
stop the work. There was no assent on their part to the action 
of the city — they did not concede the right of the city to stop 
them — but they yielded to necessity. They could not go on 
without funds — they could not proceed unless they were paid 
according to the contract — and they had to yield to the neces- 
sity of the case. The work was taken out of their hands, and 
the very same resolution which did so, provided for putting it 
into other hands. 

I shall now proceed to consider the 1st prayer of the defend- 
ant^ as it comes up in regular order. It proceeds on the as- 
sumption that there was a mutual rescission of the contract, and 
that Reynolds consented to the stoppage, and as he did no work 
after the 6th of October, that he had no claim for damages. 
It amounts to this — if we did not go on, means or no means, 
the proposition of the defendants' Ist prayer is, that we are not 
entitled to recover, though they have ruined us. This is a 
dangerous doctrine, and 1 do not hesitate to say, is not law. 
We have no where assented to the stoppage of the work, but 
we have said that we could not go on without pay, and that we 
submit because we have been prevented from proceeding. This 
is no rescission of the contract. 

I now come to the 3d prayer on our side, which, requires no 
authority to support it, and I believe is not objected to. 

Mr, DvXany, — We certainly object to it. 

Mr, Schley. — Why, it is familiar law. The defendants may 
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plead payment in money, or accord and satisfaction, or you may 
plead release or settlement, but if you can't do that, we are en- 
titled to satisfaction. No case can be found where this is de- 
nied. I do not wish to be understood as placing this prayer on 
the mere form of the issues joined, or on the ground that we 
are now in a court of law. We are not standing, may it please 
your Honor, in this case, on the mere technicalities of the law, 
nor do we desire to drive them to Equity. 

We come now to our 4th prayer, which is one of some mate- 
riality, and, in relation to which we will have to trouble your 
Honor with many references. 

It is clear that the ordinance of Oct. &th^ per se, does not sat- 
isfy any claim. And secondly, that Reynolds' letter to Bayly 
only assents to what the ordinance proposed, and not to the 
submission to arbitration of ail matters in difference. If they 
could establish that the intent of the ordinance embraced all 
matters in dispute, it would be proof that the assent to arbit- 
rament covered all these; but the language of the ordinance 
of Oct. 6th is plain in this respect. It is clear that tJie toork aJr- 
ready done, and the ma^ei-ials furnished in and about the new 
jail, were the only matters proposed to be referred to arbitra- 
tion ; and it follows that the arbitrators, under such a submis- 
sion, could not decide any other matters. The city determined 
to stop the work and to refer the amount of compensation for 
the work done and materials furnished to arbitrators, and they 
were merely valuers and estimators of the work done and ma- 
terials furnished. The general doctrine, in regard to arbitra- 
tion, will be found in Watson on Arbitration and Awards, pp. 
889. (Mr. Schley read the extract.) I will also refer to page 
75, 11th Law Library, and 145 Watson. 

Now how can they show that the matter of damages was 
ever referred to arbitration? It is not so in the words of the 
ordinance, nor in the letters which passed between the parties. 
In our letters we expressly denied the right of the arbitrators 
to take the damages into consideration. I will refer to 3d 
Harris & Johnson, pp. 383 and 395 — the case of Walsh and 
Gilmer. The facts there are that Gilmer sold brandy to Walsh 
— a difference arose, the matter was referred to arbitration, 
other questions arose, and suit was finally brought. The ques- 
tion was whether the matters, embraced in the suit, were covered 
by the arbitration, (which had led to letters between the j)artie8,) 
and whether the award barred the plaintiff from further ac- 
tion. The Court there held that if the award included matters 
not referred to arbitration, it was not a bar to the action. This 
is a decision of our own Court of Appeals, and it is clear law. 
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What right had the arbitrator in this case (and a very intelli- 
gent one he was) to allow 1 1,700 for a certain matter that cost 
thousands, and was not referred to him for arbitration? Our 
letter was against such action — the ordinance was against it, 
for it only embraced the work already done and materials fur- 
nished ; beyond that the arbitrators had no power to go, for 
that was all that was referred to them. If they went further, 
their action was not binding or legal. 

I will refer also to second Gill's Beports, the case of Bandall 
V8. Glenn, in which a question arose as to the efficacy of an 
award, and in the suit which was brought to decide its legal 
effect, the Court announced the doctrine that they must look to 
the terms of the submission, and if the award exceeded the 
submission, it was only good pro tanto. Our Court of Appeals 
decided that in such a case the over allowance could only be 
corrected in Equity. The decision is, that where you refer a 
particular matter to arbitration, the arbitration only settles the 
points referred, and it' it embraces other matters, it is void as to 
any matters ultra the submission. 

I will now read our 5th prayer. (Mr. Schley read the prayer.) 

The effort on the other side is to show that while the award 
was based-on the ordinance and the letter of Reynolds, yet it 
was really intended by the award to settle something more. 
They seek to give it an efficacy beyond its own terms. Now 
I ask, can it be that an arbitrator shall be heard to tell the 
reason why he made a certain award? I admit, if an error 
had been committed, any mistake made, you could go into a 
Court of Equity and there introduce such testimony; but can 
you do so in a Court of law — can you come in hero and say 
that this award means something more than appears upon its 
face? Assuredly not; we must be governed by the terms of 
the paper itself, which are sufficiently explicit. 

[Mr. Schley read the award to show that it only embraced 
payment for work already done and materials furnished.] 

Can there be any doubt as to what this means? Can you 
vary by parol testimony the solemn act of these arbitrators? 
Why, it is of equal sanctity as the act of a court of judicature — 
they say clearly that the compensation given was for work done 
and materials already furnished. Yet my learned friends say 
that they want to show that the award comprehended antici- 
pated profits. Was that ever referred to arbitration? Does 
it appear so on the face of the papers? Why the law on this 
subject is stern and unbending. You asked Mr. Emery did he 
allow any thing for other considerations, and he told you **No." 
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Mr, Meredith — I do not recollect that testimony. 

Mr, Johnson, — It was given by the witness. 

Mr, Dvlany. — I do not recollect it. 

Mr, Schley. — Becall Mr. Emery. 

Jno, B, Emery, recalled and examined. We estimated the 
profits on the work done and materials furnished. We went 
according to the language of the resolution of Oct. 6th. Rey- 
nolds never spoke to us of his loss of profits. He has often 
spoken to me of his loss by the breach of contract, but it has 
been since the award. We allowed the 17J per cent, on the 
work done and the materials furnished. 

Mr. Schlev resumed : 

V 

The law has wisely said that we must be governed by the 
letter o^ the award. I will refer to 81st English Common Law 
Reports, page 626, where it is held that an award cannot be 
explained by the testimony of the arbitrators. I will also refer 
to page 632 of the same book and to 4th Common Law Re- 
ports, page 432. The Court held that if the terms of an award 
were clear upon its face, the arbitrators could not be allowed 
to explain their intention. 

Mr. Dulahy said the purpose of introducing Sangston's testi- 
mony was to show what had been submitted to arbitration. 

Mr. Meredith remarked that they desired to show what had 
been included in the gross sum of the award. 

M7\ Schley. — The terms of this award are clear and explicit, 
that it was for work done and materials furnished. When has 
the city of Baltimore ever assented to the submission of matters 
DOW in litigation, and how can you have a submission, unless 
it has been agreed to by both parties? To have such a sub- 
mission, it would be necessary for both the Reynolds, and the 
City of Baltimore also, to concur in making it. Suppose the 
city had objected to the award, and had gone into Equity, the 
Court would have said that the arbitrators had gone beyond 
the submission, and that their decision was invalid. 

I will refer your Honor here to 5th Maryland Reports, page 
353 — the case of Ebert and Ebert; also to page 208 of 8th 
Maryland Reports. There was a reference to arbitration 
of certain matters in dispute between members of the same fam- 
ily, and the Court decided that all awards must be within the 
terms of the submission, otherwise they were not legal, and 
that both parties must agree to the terms of submission. Where 
awards are good in part and bad in part, they are binding, so 
far as good and within the submission, and invalid so far as 
bad and ultra the submission. I refer to this to show that noth- 
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ing can be considered as submitted except what both parties 
have agreed to, and that the city, if dissatisfied with the award 
of |1,'700 made by Sangston, could have filed a bill in Chancery 
and the Court would have decided the award void in law. You 
cannot go into particulars in a Court of Law, but may do so in 
Hiquity, and no error can vitiate an award, unless it be a very 
gross one. To sustain this latter point, I will refer you to 208 
Maryland, Boloson vs. Carson, where it is held that a mistake 
must be very gross to set aside an arbitration. 

I now come to our 6th prayer. (Mr. Schley read the prayer.) 

The award agrees with the submission, and we say that the 
parties did not go beyond the ascertainment of the work done 
and materials furnished. I will refer to 29 Law and Equity 
Beports, page 229 — the case of the Northampton Gas Light 
Co. V8. Parnell. The latter laid pipe under a contract provid- 
ing that, in case of default, the engineer of the company was 
to estimate the amount of compensation, due the company for 
the default. The engineer did so estimate, and the question 
was whether he could decide all matters between the parties or 
only the particular point. The Court decided that the engineer 
could only decide the particular point referred to him, and that 
Parnell was not discharged from liability for other defalca- 
tions. See also 2d Compton and Jarvis, page 47, Exchequer 
Beports, for the decision of Lord Lyndhurst. 

My proposition is that this award professes to decide nothing 
but the value of the work done and materials furnished. Sup- 
pose there had been no arbitration; that Reynolds came into 
Court and the jury decided only upon these points ; that would 
not have covered the loss occasioned by the breach of contract 
now complained of. One is in the past, and the other in the 
future; and though you pay Reynolds for what is due him, you 
would not thereby recompense him for what he lost by not 
being permitted to carry out the contract. 

There is but one more point, and I believe I shall have done; 
and that is as to the efficacy of the receipt signed by H. B. Rey- 
nolds, and notunder.seal. In oneof their pleas, on the other side, 
they plead this eL8 a release. Now your Honor knows that nothing 
is a release, unless it is under seal, and this, therefore, is merely 
a receipt. There is a great difierence in law between a receipt 
and a release. The former has effect only j^ro tanto; the latter 
is complete. If there remains good cause of action, the receipt 
does not bar the party from proceeding. I will refer in support 
of this, to 4th Harris & Johnson, p. 335, where principal and 
interest were due a party, and he gave a receipt in full, on pay- 
ment of the principal, but the Court held that he still had an 
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action for the interest, and that the payment was only satisfac- 
tion pro tanto, I will also refer you to Geyser & Carshner, 4th 
Gill & Johnson, p. 305. It is held there that the payment of 
a less sum of money than the actual debt, for which a receipt 
in full is given, not under seal, is no release. See also 7th Ma- 
ryland Reports, p. 108, the case of Jones V8, Bicketts, where 
the distinction is drawn between a release and a receipt; and 
also 8tli Maryland Reports, p. 107, the case of Campbell, where 
it is held that the payment of a less sum of money than the 
amount due is not a release. The law, therefore, is clearly set- 
tled, that a receipt is merely evidence of the payment of so 
much money. Now this document on which they rely is with- 
out any seal. I have no doubt that the object in drawing it up 
was forever to bar and preclude the plaintiffs from bringing 
this suit; but thank — I should say, but, fortunately for 
the plaintiffs, it could not embrace satisfaction for a larger sum 
than contained in the award. It is therefore only a receipt, 
not a release — it is not a satisfaction in full — it settles the 
amount due under the award, and nothing else. 

I believe I have now opened our case fully, and will not trou- 
ble your Honor further. 

[NoTV. — It is impossible, within the limits assigned to this book, to give in exteruo 
the remaining speeches of counsel; thev will, therefore, be briefly presented, with the 
exception of the closing arguments of Messrs. Meredith and Johnson, which wiU be 
given in full.] 

Mr. Diilany opened for the defence. He said that the Court 
must bear in mind that this was an action brought for non-ful- 
fillment of contract, in that the city did not permit the plaint- 
iffs to go on and finish the new jail. It was conceded that for 
the work done and materials furnished the latter had been fully 
paid, and the suit was brought to compensate them for work 
which they had not done. If they should recover, it would be 
an amount for which the city had received no benefit Such a 
claim, therefore, having no equity to support it, should be sus- 
tained only upon the strictest principles of law. 

Mr. Dulany proceeded to argue that the contract of the 11th 
August, 1856, had been grossly departed from by the City 
Commissioner; that the contract should be interpreted by the 
precedent action of 1855, to which the resolution of July, 1856, 
referred; that the violation of the contract by Mr. Shannon 
was known to the contractors; that the powers delegated to 
the City Commissioner were limited, and the principal was 
therefore not bound by the acts of the agent, outside the limits 
assigned. The Dixon plan, he contended, had been expressly 
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referred to in the resolution authorizing the contract ; the al- 
terations which the City Commissioner were authorized to 
make were those mentioned in the report of 1835, and yet the 
Brjant plan, a totally distinct and different one, costing a vast 
deal more money, had been substituted for the Dixon plan. 
The city could not be bound by this action — it was the action 
of Shannon and Reynolds only, and made entirely without the 
authority of the defendant. He contended, further, that de- 
fendant's third prayer must be granted, otherwise the Court 
would necessarily say in effect to the jury, that although Shan- 
non had cast aside the Dixon plan, he had the supreme power 
to make whatever contract he pleased, and to bind the city to 
the erection of any building of which his fancy approved. He 
argued, in considering the second proposition of the first prayer, 
that the fact of the contract was for the Court to decide — the 
jury might find the existence of the papers, but the Court must 
decide their effect. To sustain this view he referred to 6th 
Mayland, page 111. 

Mr. Dulany further argued that the Reynolds had assented, 
in their letter of October 7th, in reply to Commissioner Bayly's 
letter of the 6th, to the stoppage of the work, and therefore 
were debarred from bringing this action. In taking the benefit 
of the arbitration, they consented to the rescission of the con- 
tract, and in the meaning of the law assented to the stoppage 
of the work. There was nothing to show at this time that the 
plaintiffs intended to claim damages, and if they concealed a 
latent intent to sue^ they were guilty of fraud. He denied 
that the reasons assigned for the assent to the stoppage of the 
work deprived that assent of its true legal effect, and quoted 
the case of Lefferman and Morris, where the Court of Appeals 
decided that money paid under the threat of summary process 
could not be recovered^ even though not legally due. 

The Court here adjourned. 



TENTH DAT— WEDNESDAY, JULY 13th, 1859. 

Court met at the usual hour. 

Latvrence Sangaton, re-called. — I took into consideration the 
matter of prospective profits and all the other points which 
were presented by Reynolds, in making up my award. I never 
met the arbitrators but twice. The first time was to get from 
them the basis on which to work. Considered my duties as sep- 
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arate and distinct from those assigned the other arbitrators. 
The second time I met them was when I had made my award. 
I told them what it included ; that I had allowed Reynolds for 
prospective profits, as well as for profit on the work done. I 
was proceeding to enumerate the details entering into my 
award, when Mr. Dushane interruf)ted me, telling me that they 
did not wish to know tlie items, but simply the grosA amount 
that I had allowed. I never had any communication with Mr. 
Reynolds after the award. 

N, T, DtiaJiane, re-called. — At the time we signed the award, 
Mr. Sangston commenced to explain how he arrived at the 
allowance of 17^ per cent. He said he had taken into consid- 
eration Reynolds' loss of prospective profits, the losses on stock, 
&c., and was going into details, when I interrupted him and 
told him we did not wish to know how he arrived at the result, 
but only what he had allowed. As arbitrators we had not 
taken any of these matters into consideration. Think we were 
engaged upon the arbitration for 43 days. The first thing Mr. 
Emery and myself did was to get the ordinance under which 
we were to act, and understand its provisions. We understood 
from it that we were to value the work done and materials on 
the ground. After we were satisfied as to what we had to do, 
we made the measurements, &c., and agreed upon the estimate 
of $87,000 as the value of the work done and materials fur- 
nished. Our difference was only as to the profit to be allowed. 
I thought 10 per cent, enough ; Mr. Emery contended for 25 per 
cent. That was the only point of difference, and that we referred 
to Mr. Sangston. He took our estimate as to quantities and 
prices. We told him we differed only as to the profit to be al- 
lowed. When Mr. Emery and myself first met we talked about 
prospective profits, losses on stock, &c., but agreed finally that 
we had nothing to do with them. Sangston was more than two 
days in making his award. He never went to the jail. We 
never took up the plans and compared them or examined them 
together. Sangston told us how he made his award, and, as we 
signed it, of course we adopted his views. 

Mr. Dulany concluded his argument upon the prayers. He 
contended that the award had finally settled the work done by 
the plaintiffs upon the new Jail, and that the legal effect of the 
acts done by the parties was to rescind the contract of 11th of 
August, 1856. Tlie ordinance of April 20th, 1858, providing 
for the payment of the award, required that a release in full 
should be given by the plaintiffs, and in accepting the terms of 
that ordinance they necessarily consented to the release. By 
this act they abandoned all claim upon the city, even though 



92 

the formality of a seal had been departed from, and thej conld 
not consequently bring this action. 

The Court expressed a desire to hear authorities cited on this 
point. 

Mr, Didany, — What I say is, that the ordinance of 1858 dis- 
penses with the formality of a seal, and is as obligatory upon the 
Court a#the acts of the Genera) Assembly. 

Mr. Dulanv contended also that the contractors havincjr ac- 
cepted the remedy proposed by the city and consented to the 
arbitration, were debarred from the alternative mode of redress, 
(that of suit against the city,) and that this amounted to a 
rescission of the contract. He referred to Sedgewick, pp. 76 and 
364 ; also, to 4th Compton, p. 388, in support of this view, and 
to show further that action could not be brought for the unex- 
ecuted work, and that where a party proceeded on a quantum 
memit, the contract was thrown aside altogether. Mr. D. dis- 
cussed this point at great length. 

In regard t-o the standard of damages he held that that must 
be settled by the Court,and not by the Jury. He thought it would 
be difficult to fix it from the heterogeneous evidence brought 
out in the course of the trial. In all the cases cited by the 
other side the work had been done for stipulated prices, but that 
was not the case here. It was a fixed rule of law that profits 
were not to be taken into consideration in fixing damages, be- 
cause they were speculative and uncertain. He referred to 
Sedgewick, pp. 69 and 75, to sustain his position. In the case 
in 13th Howard, referred to by the other side, the price was 
specified for all the work to be done. 

Mr. Schley desired to correct this statement In that case a 
great deal was left to the engineer of the R. R. Co., and much of 
the work was to be paid for upon his valuation. 

The Court asked Mr. Dulany if he thought an attorney, who 
had been discharged from a case, could not sue for what he 
would have made. 

Mr. Dulany. — Assuredly not 

He further contended that the opinions of witnesses could not 
be taken to determine what would be a fair profit upon work, 
and referred to Sedgewick, page 364, where it was held that 
sub-contracts could not be offered in evidence. In support of 
his proposition that the profits which they would have made 
should not be allowed the Reynolds, he referred to 21st Wen- 
dell's Reports. 

As to the validity of the release, he referred to Phillips on 
Evidence, page 663, and to 5th Vermont Reports, page 520, 
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where it was held that a release under seal is unnecessary, 
where a consideraktion had been received and a receipt in full 
given- 
Mr. Dnlany next proceeded to consider the reference of the 
whole case to Mr. Sangston, the umpire, and the assent of the 
other arbitrators to his decision. He admitted that the arbi- 
trators had gone beyond the submission, and that their action 
was not legal, but he contended that the reception by the 
plaintiff of the award under the ordinance settled all their 
claims. He referred to GilTs Reports, 2d volume, page 438, 
and to 3d Gill, page 49, to show that where the parties to an 
arbitration consented to its provisions, it precluded further ac- 
tion upon matters embraced in the award. Where excess of 
authority on the part of arbitrators was consented to, it was 
an adoption by the party of all that was embraced in the 
award, and barred him from further action upon points decided 
by the arbitration. 

The fifth prayer he would dismiss in a few words. Mr. Rey- 
nolds, who, he believed, was 21 years of age, had received from 
the city its stock at its par value for a debt due, or in the na- 
ture of an advance. The counsel on the other side contended 
that the loss on the sale of this stock should be paid tlie plaint- 
iffs. The proposition was so monstrous that he would not 
argue it He would leave that to the Court, and would now 
close. 

The Court then adjourned until to-morrow. 



ELEVENTH DAT— THURSDAY, JULY 14th, 1859. 

Mr. Meredith addressed the Court upon the prayers. He said 
there were three inquiries for which he was about to seek 
answers. The first was. What is the true and just interpreta- 
tion of the contract for the violation of which suit was brought; 
the second was, Has it been violated, and by whom ; and the 
third was. If violated, was it or was it not unredressed. He 
contended, in answer to the first query, that it was the prov- 
ince of the Judge exclusively to pass upon the contract and say 
what was its just and proper construction ; and that the con- 
tract must be construed by the resolution which authorized it, 
and by the antecedent action of the Council of 1855, to which 
that resolution referred. The Commissioner was bound to fol- 
low out the Dixon plan, and any deviation from that was an 
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excess of authority and could not bind the city. He was the 
special as;ent of the city to do a certain thin^, and any alter* 
ations which he made conflicting); with the Dixon plan, were 
acts beyond his authority. Mr. M. sifted the evidence to show 
that the Commissioner had grossly departed from the Dixon 
plan, and done so from the very inception of the undertaking; 
that tlie contractors had knowingly assisted in this departure, 
and that they, therefore, and not the city, were the violators of 
the contract. He referred to Livermore, 1st vol., chapter 5, to 
show the legal effect of excess of authority in an agent upon the 
principal, where it was held that the principal is bound only 
to the extent of the power granted. In the same connection 
he quoted Story on Agency, page 115. 

He then discussed the question of the ratification, by the city, 
of the contract, as altered by the action of the Commissioner, 
and contended that there could be no ratification except where 
the principal had a full knowledge of all the facts. He referred, 
to sustain tliis view, to 9th Peters, pp. 607-629, and reviewed 
the evidence to show that the Mayor and other oflScers of the 
government were kept in total ignorance of the great change 
that had been made in the plan of building the Jail, and there* 
fore could not have had the knowledge necessary to constitute 
a ratification. He repeated that there had been excess of 
authority on the part of the Commissioner; the contract was a 
nullity ; the plaintiffs must look for compensation to Mr. Shan* 
non, and not to the city, as the latter had never ratified the 
unauthorized acts of its officer. 

Mr. Meredith next discussed the release which, not being 
under seal, was not technically a release. He showed that Bey- 
nolds had referred all his alleged wrongs and grievances to the 
umpire, Mr. Sangston, who had been called in by the arbitra- 
tors ; and that Mr. Sangston had taken all these claims into 
consideration in making his award. If this evidence was ad- 
missible, and the jury found that all these claims had been 
allowed, the receipt given was conclusive and amounted to an 
eaioppal in payee. 

On this point he referred to 2d Smith's Leading Cases, page 
642, the case of Doe & Oliver, and upon the question of the 
admissibility of the testimony of arbitrators, to prove the mat- 
ters decided in their award, he referred to 20th Barbour, page 
410, the case of Briggs & Smith ; also the case of Frencli & 
Knew, page 481 of the same book ; also the case of Ziegler & 
Ziegler, 2d Sargent & Rail ; also the case of Ingleman & In- 
gleman, 2d Dana; also to the cases of Williams & Jones and 
Moody & Byan, in 3d and 5th Bingham. 
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Mr. Johnson followed for the plaintififs. He said he would 
speak to three or four questions. First: Was there on the 7th 
of October, 1857, a valid contract existing between the plaint- 
iffs and defendants for building the new jail, on the plan that 
it was then being erected? If there was, the Id query would 
be, whether the resolution of October 6th, followed by action, 
was not a violation of that contract; the 3d, what were the 
damages they were entitled to recover because of such viola- 
tion; and the 4th and last, whether the plaintiffs had received 
such damages, or by some valid agreement with the city, had 
released their right to receive them. 

Mr. Johnson argued at length, to show that there was a valid 
contract on the 6th of October, 1857; that it had been violated 
by the city ; that damages were due to the plaintiffs for the 
profits which they would have made had they been permitted 
to proceed ; and that the award, in settlement of which the re- 
ceipt was given, did not satisfy those damages, and that the 
receipt not being under seal, was clearly no release. Mr. John- 
son reviewed the evidence in detail to sustain his views, and in 
the course of his argument referred to Sedge wick, page 364, 
2d Hill, and 13th Howard, page 527. 

The Court adjourned. 



TWELFTH DAY— FRIDAY, JULY 15th, 

The Court met at 11, A. M. 

Judge Lee delivered the opinion of the Court upon the 
prayers. 

He said that the ordinance of July, 1856, should be inter- 
preted by its own terms, and that he could not concur in the 
view that they must look forward or backward for the con- 
struction of a law. The language of this ordinance was very 
clear and explicit upon its face. 

As regarded the contract^ it was settled in England and 
everywhere that an agent, whether special or general, should 
carry out the intention of bis principal in good faith^ and must 
confine himself within the scope of his agency. In pursuance of 
the ordinance of July, the contract of 11th August was exe- 
cuted, which, like the ordinance, must be construed by its own 
terms. The language used in it was plain and unqualified, 
and no parol evidence was admissible to explain it. He would 
therefore grant plaintiffs first prayer. 
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Judp:eLee continued to read the prayers, in their order, and 
to explain his reasons for granting, modifying or rejecting 
them. He granted the plaintiffs' first prayer unreservedly, 
also the second, third, fourth, fifth and seventh, with modifi- 
cations. The sixth he rejected. The Judge also granted the 
1st, 2d, 3d, 5th, 6th and 7th prayers of the defendants, with 
modifications, and rejected the 4th, 8th and 9th. 

The prayers, as finally granted, are as follows : 

plaintiffs' prayers. 

1 . If the jury shall find, from the evidence in the caasei that the ordinance purporting 
to have been approved on the 8th Julj, 1856, was duly passed by both branches of the 
City Council, and was duly approved by the Mayor for the time being of the city of 
Baltimore ; and shall further find, from the evidence, that, at the time of the passage 
of said ordinance, Joseph P. Shannon was the City Commissioner of Baltimore city, 
and that, as such Commissioner, he did immediately advertise in more than two of the 
daily newspapers of said city, for such length of time as in his judgment w^as neces- 
sary and sufficient, for proposals for building a new jail, on the site or lot on which 
the old jail then stood, to be built in conformity to the directions of said ordinance ; 
and shttU further find, that the plaintiffs submitted proposals for building the said jail 
accordingly; and that the paper, which has been offered in evidence, dated 11th 
August, 1856, purporting to be a contract between said plaintiffs and said Shannon, 
as such City Commissioner, was made, on the said 11th day of August, 1856, between 
the parties thereto, and was, as to the form thereof, approved, on the same day, by the 
City Counsellor for the time beiug, and was, in all respects, approved, on the same 
day, by the Mayor for the time being of said city ; and shall further find that the said 
contract was made and approved, fairly and bona fide^ and that the same was subse- 
quently recognized by the ordinance approved on the 31st December, 1856, which has 
been offered in evidence, (in case the jury shall find that said last mentioned ordinance 
was duly passed and was duly approved on said last mentioned day,) then the said 
paper was a valid and binding contract. 

2. If the jury find the facts set forth in the first prayer, as the hypothesis of that 
prayer, and shall also find, from the evidence in the case, that after the making and 
approval, as aforesaid, of said contract, in case no such making and approval shall be 
found by the jury, the said plaintiffs proceeded under the direction and supervision, 
and according to the directions of the said Commissioner, in the work of building said 
new jail, and so proceeded, faithfully and botia fidsj and performed their work, as far 
as they had progressed, to the entire satisfaction and approval of said Shannon, as the 
City Commissioner, during the time that said Shannon filled the said office of City 
Commissioner ; and shall further find that after said Shannon ceased to be City Com- 
missioner, Hamilton J. Bayly was appointed City Commissioner, and that he duly 
acted as such, thenceforth hitherto ; and shall further find, that after the said Bayly 
had become, and whilst acting as City Commissioner, the said plaintiffs continued to 
perform their said work, without any objection on the part of said Bayly, as City 
Commissioner, either as to the character, or style, or extent of the work then being 
done in and about the said new jail ; and shall further find, that the ordinance pur- 
porting to have been approved on the 6th day of October, 1857, and oflered in evi-> 
dence, was duly passed by the City Councils, and was approved by the Mayor for the 
time being of the city of Baltimore, and that the letter which had been offered in evi- 
dence in the case, purporting to have been written on the 6th day of October, 1857, 
by Hamilton J. Bayly, as City Commissioner, and approved by Thomas Swann, as 
Mayor, was so written and approved, and that the said letter and the copy of the ordi- 
nance therein referred to were delivered to the said plaintiffs on the said 6th day of Octo- 
ber, 1857; and that the plain tifi^, thereupon, and in consequence of said ordinance 
and said letter, did, accordingly, stop the work on said new jail, and were thenceforth 
prohibited from the further execution, on their part, of the said contract of the Uth 
day of August, 1856, then the passage of said ordinance of the 6th October, 1857, and 
the approval thereof, in case the jury shall find such passage and approval, and the ao- 
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tion thereunder as aforesaid of the said City Commissioner and Mayor, in case the 
jury shall find such action and the prohibiting of the plaintifis from the further execu- 
tion on their part of the said contract of the 11th day of August, 1856, in case the 
jury shall find such prohibition constituted a breach on the part of the said defendant 
of the said contract of the 11th day of August, 1856, in case the same be found as 
aforesaid. 

Provided the work, going on and being performed, was in accordance with the said 
contract upon the plan and specifications therein expressed. 

3. If the jury shall find the facts set forth in the first and second prayers of the plain- 
tifis, and shall further find from the evidence, that in consequence of the supposed 
breach of contract mentioned in the said second prayer, (in case such breach of con- 
tract shall be found by the jury, ) the plaintifis sustained actual pecuniary damages, 
and that such actual pecuniary damages were the natural and necessary result of said 
breach of contract ; if the same be found, then the plaintiffs are entitled to recover in 
this suit, upon the issues joined between the parties, unless they shall further find, as 
to such damages, if found, or as to some part thereof, that the same have been paid, 
satisfied, settled, adjusted, or released. 

Or, unless the jury shall find that said Shannon acted without authority from the 
defendants, and abandoned the contract of 11th of August, 1856, and departed essen- 
tially from its terms as to the alterations authorized to be made upon the plan therein, 
adopted. 

4. That the said ordinance of the 6th day of October, 185*7, and the two letters from 
the plaintifis to Hamilton J. Bayly, as City Commissioner, dated respectively the 7th 
and 8th of October, 1857, and the award which has been offered in evidence, (in case 
the jury Bhali find that such damages were sustained as stated in the hypothesis of 
said third prayer, ) nor payment thereof, nor satisfaction, nor settlement, nor adjust- 
ment thereof, nor any release thereof by the plaintiffs. 

Unless the plaintiffs afterward gave the receipt in evidence with a full knowledge of 
their rights. 

5. That the evidence of Lawrence Sangston, given in this case by the defendant, under 
an exception reserved as to its admissibility and legal effect, as to the intention on his 
part to cover by the allowance of §14,875.14 all damages which the plaintifl& may 
have sustained by reason of the stopping of the building of the new jail, is not com- 
petent and legal evidence for the purpose of explaining the meaning of said award to 
be other or different from the meaning of the said award, to be gathered from the 
language thereof. 

But is admissible to show the grounds on which the award was given. 

7. That the receipt offered in evidence by the defendant, bearing date the 29th April, 
1858, and purporting to be signed in the partnership name of the plaintiffs, is not a 
release of the claim of damages on the part of the plaintiffs for loss of profits, if any, 
which the jury may find the plaintiffs sustained, is a natural and necessary result of 
the stopping of the building of the new jail by the defendant, in case the jury shall 
find from the evidence that the building of the said new jail was stopped by the de- 
fendant on the 6th day of October, 1857, and shall further find that the same was so 
stopped without any fault or default, or improper conduct on the part of the said 
plaintiffs, and against their will, and shall further find that said plaintiffs sustained 
damages as a direct and necessary consequence of such stopping of said new gaol. 

Provided the jury shall further find, from the evidence, that the plaintiffs, when 
they were so stopped, were performing the work in accordance with the third resolu- 
tion of the 8th of July, 1856, and in accordance with the third contract of the Uth of. 
August, 1856. 

defendants' prayers. 

1. Whereupon the counsel for the defendants prayed the Court to directtbe jury thiit 
if they find, from the evidence, the resolution of the corporation of the city of Balti- 
more of the 6th October, 1857, the letter of the City Commissioner, inclosing said res- 
olution, to Messrs. H. R. & J. Reynolds, of the same date ; the letters of tl^ said H. 
R. & J. Reynolds, in reply thereto of the 7th and 8th of the same month ; aud if the 
jury further find that in fact no more work was done, nor any other act performed by 
the Messrs. Reynolds under their contract with the titv of Baltimore of \h» 11th of 

7 
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August, 1856. If the jury find it from theeridence; but that in pursuance of the 
said resolution Nathan T. Dushane was appointed arbitrator by the said corporation, 
to act in conjunction with one to be appointed by the said Messrs. Reynolds, and that 
on their part they nominated John B. Emery to act as arbitrator in conjunction with 
■aid Dusbane ; and that the said Emery and Dushane nominated Lawrence Sangston 
to act as umpire between them ; and if the jury farther find their award as given in 
evidence, and also the resolution of the Mayor and City Council of the 20th of April, 
1858. And also find from the evidence that the whole sum awarded to the said Messrs. 
Reynolds was paid to them or their order and so received by them ; and if the jury 
find from the evidence the release or receipt of the Messrs. H. R. k J. Reynolds, of the 
29th of April, 1858, as offered in proof, then the plaintiffs are not entitled to recover 
in this action, under the first count, in their declaration. 

Provided the jury find that the said recMpt w^is given with a knowledge, on the 
part of the plaintiflEs, of all his claims by rights under said contract. 

2. If the jury find the facts stated in the first prayer of defendants, which is hereby 
made a part of this prayer, and shall further find from the evidence, that on or about 
the time of the appointment of the said Lawrence Sangston as umpire aforesaid, and 
after his acceptance of said appointment, and before he proceeded to act as umpire, 

Reynolds, one of the plaintifis, called on him, the said Sangston, for the purpose 

of stating and explaining the nature and extent of the claims of the plaintifi& against 
the defendants, which he meant and desired to submit to the arbitrators, to be decided 
by them, among which claims so stated by him, was a claim for profits on the w^ork 
actually done by the plaiutifi& on or about the new jait, before the 6th of October, 
1857, when the same was stopped as aforesaid ; also a claim for prospective profits on 
the work, which would have been done, had the same not been so stopped, and the * 
building of sam jail had been completed ; also a claim for losses on the sailes of stocks 
and promissory notes of the defendants, which were transferred and delivered by the 
defendants to the plaintiff, on account of work done and materials furnished, before 
the said 6th of October; and also a claim for damages to plaintiff) for and by reason 
of the stopping of the work, by the order of the defendants as aforesaid^ and if the 
jury shall further find that said arbitrators took all aud each of said claims into their 
consideration, and after the examination awarded thereon to the plaintiffs the sum of / 

$14,875 10, and that said sum was included and made a part of the gross sum of * 

$102,415 39, awarded as aforesaid by said arbitrators; and shHlI further find that the 
said last mentioned sum of $102 415 39 was fully paid by the defendants to the plaint- 
iffs ; and that the plaintiffs thereupon signed the receipt as given in evidence, that then 
the said award and receipt are in law a bar to the plaintlfi^' right of recovery in this 
action. 

Provided the jury find that the plaintiflb executed the said receipt in full, with a 
knowledge of his rights under that contract, and with a view to receive compensation 
for his work and profits on the same. 

3. The defendants, by their counsel, pray the Court to instruct the jury, that in and 
by the resolution of the Mayor and City Council of Baltimore, approved on the 8th of 
July, 1856, as given in evidence, the City Commissioner for the time being, was con- 
stituted and appointed a special agent of the said Mayor and City Council, to do and 
perform all the several acts, matters and things, which said resolution directed and re- 
quired to be done and performed, in and about the building of a new jail, under and 
within the limitations, restrictions and conditions expressed therein ; that as such spe- 
cial agent, the said City Commissioner was bound in law to observe and keep the said 
limitations, restrictions and conditions; and in all things concerning his said agency, 
to act within the scope of the authority committed to him, in and by the said resolu- 
tion ; and that all and every act and acts of said City Commissioner, as such special 
agent, done and performed by him in and about the building of the said new jail, be- 
yond the scope of the authority so committed to him, were and are wholly void as to 
the defendants, and do not in law bind them. That if, therefore, the jury shall find 
that J. P. Shannon was City Commissioner on the 8th of July, 1856 and so continued 
to be till the 31st of August, 1857, and that the plan and specifications mentioned in 
his, said Shannon's letter, as City Commissioner, to the plaintiffs, dated the 26th of Au- 
gust, 1856 as given in evidence, were prepared and furnished by Bryant, of Bos- 
ton, at the instance, request and cost of said Shannon, and without the knowledge and 
assent of the defendants ; and that said Shannon, as City Commissioner, oixlered and 
directed the plaintiffs to lay out and execute the work on the new jail, in strict accord- 
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ance with the plan and specifications of said Brjant ; and that the plaintiff from or 
shortly after the date and receipt of said letter, did proceed and laj out and execute 
their work on the new jail in accordance with the plan and specifications of said Brj- 
ant, and so continued to do till the 6th of October, 1857 ; and if the jur^ shall further 
find that the work so laid out and executed by the plaintififa was materially and sub- 
stantially different in style, character, extent and cost, from the work intended and de- 
signed to be done and executed on said new jail, by the plan and specifications of T. 
& J. M. Dixon, mentioned and referred to in the resolution aforesaid, then said work 
so laid out and executed by the plaintiff's was unauthorised, and imposed no legal ob- 
ligation on the defendants ; and if the jury further find that while the plaintifi^s were 
proceeding in the execution of the said work, accordinfr to the plan and specifications 
of said Bryant, that is to say, on the 6th of October, 1857, the said work was stopped 
by the defendants, under and by virtue of the resolution approved on that day, as 
given in evidence, that then, in point of law, said resolution and the order to stop 
said work so given under it, and the actual stopping of said work was not a violation 
of the defendants' of the contract of the 11th of August, as given in evidence, for 
which the plaintiff are entitled to recover the damages claimed by them in the first 
count of the declaration in this cause, or any part thereof. 

Unless the jury shall find from the evidence that the work, thus commenced under 
the new specifications of Bryant, was carried on with the full knowledge of the Mayor 
and City Council, or their Commissioner, and Agent Bayly ; and that said Shannon, 
in adopting said Bryant's plan and specifications, acted in good faith and in accord- 
ance with the resolution of the 8th of July, 1856. 

5. If the jury find from the evidence that the defendants delivered to the plaintiffs city 
stock and city notes at par for work done and materials furnished, or as an advance to 
the plaintiffs at their request, for work to be done, and materials to be furnished in the 
construction of the jail as stated by the witnesses ; and if the jury find from the evi- 
dence that said stock and notes were received by the plainti£& at par in payment for 
work done and materials furnished, or to be done and furnished, then the plaintifi& in 
this action are not entitled to recover under the second count in their declaration. 

Provided the jury find that the receipt on their part of the stock was voluntary, and 
made by the defendants at the plaintiff's request. 

6. The counsel for the defendants prayed the Court to instruct the jury, that in consid- 
ering the damages in this case, they must exclude from their consideration the opinions 
of witnesses as to the profits which are proper to be allowed to a contractor for the 
execution of, or upon the amounts of his work, and also all the sub-contracts offered 
as evidence in this cause ; the said opinion of witnesses and sub-contracts being im- 
proper and inadmissible evidence to be considered by them, for any purpose, in fixing 
the amount of the damages which they may allow to the plaintiffs under the instruction 
of the Court in this cause. 

Unless the jury shall find, from all the evidence, that no allowance was made to 
the plaintiffs for such profits, as were the necessary results of the contract, which he 
would have earned by the terms of said contract, for the alterations therein stipulated 
for. 

7. If the jury find that the jail, as it was in the course of erection on the 31st of De- 
cember, 1856, by the plaintiffs, was not in strict conformity with the Dixons' plan and 
specifications, with alterations, but in the course of erection upon a different and dis- 
tinct plan and specifications ; and if at said date such change from Dixons' plan and 
specifications, with alterations, was unknown to the defendants, then the passage of the 
ordinance of the 3Ut December, 1856, and as mentioned in plaintiffs first prayer, is no 
recognition or adoption of said changed plan and specifications by the defendants, and 
that therefore they cannot be charged therewith. 

Provided the jury shall find that said plain, if distinct, and the specifications were 
not submitted to, or approve by the defendants, or were not known or seen by them 
at any time before the said work was stopped, but were disapproved of by the defend- 
ants, when known and understood by them. 

Mr. Schley commenced his opening speech for the plaintiffs, 
before the jury, and, without concluding, gave way at 3 o'clock 
to a suggestion for adjournment. 
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THIRTEENTH DAY— SATURDAY, JULY 16. 

Mr. Schley concluded his argument hefore the jury, and tlie 
CJourt adjourned. 

[Mr. Schley's speech is omitted by request. He had no time 
to revise the proofs, and therefore desired that no report of his 
remarks should be made.] 



FOURTEENTH DAY— MONDAY, JULY 18. 

Court met at 10, A. M. 

Mr. Meredith addressed the Court and Jury as follows : 

I congratulate you, gentlemen of the jury, that this cause 
is near an end. Our cell is a little larger than 9 feet by 11, 
and the ventilation is somewhat improved, but still we have 
been prisoners together, though under a kind and indulgent 
warden. You and I, and all of us are impatient for our libera- 
tion, and I am sorry that professional duty compels me to pro- 
long your imprisonment some time longer, but I shall promise 
you to use all practicable speed. In one of those things, pro- 
fanely called prayers by the lawyers, instructions have been 
given to which I wish to direct your particular attention. I 
refer to the third proposition of the defendants. 

[Mr. Meredith read the prayer.] 

I beg you will bear in mind, throughout my remarks, the 
principle on which this prayer is based, namely, that Shannon 
was a special agent, acting under special authority with limita- 
tions and restrictions which he was bound to obey. If he vio- 
lated these restrictions, the city was not bound; all his acts in 
violation theireof were null and void as regarded the city of 
Baltimore, and imposed no obligation upon her. You must 
bear in mind the hypothesis of the prayer, — that is to say, if 
he went on any other plan than the Dixon plan, the plaintiffs 
are not bound to recover. Then there are three questions be- 
fore you. Did the City Commissioner pursue the Dixon plan, 
or did he abandon that plan ; if he adandoned it, what plan 
did he adopt, and at what time; did the work proceed on the 
substituted plan, and was the Dixon plan materially altered. 
The prayer has been modified by the Judge so as to read — 
"Unless the work was carried on with a full knowledge of the 
fact by the Mayor and Council, and by the successor of Mr. 
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Shannon, as City Commissioner, and the whole proceeding on 
Sliannon's part was in good faith." In a word, unless there 
was acquiescence on the part of the city. 

At the outset of this discussion you will pardon me a single 
remark. The resolution of 'July, 1856, autliorizes Shannon to 
advertise for proposals to build the jail upon the plan and 
specifications of Dixon, submitted in 1855, with such altera- 
tions as might be necessary to enlarge the cells, improve the 
ventilation, and provide accommodations for the warden. The 
remark I make is, that it cannot be pretended that the altera- 
tions suggested could be incompatible with the Dixon plan. 

On this point let me refer you to the evidence of Ex-Mayor 
Hinks. It must have been contemplated by the authors of the 
resolution, that the alterations should not materially change 
the Dixon plan as to structure and cost, and Mr. Hinks tells 
you that Shannon either made the estimate himself or commu- 
nicated it to him, in which the increased expense was placed at 
only $18,000 to $20,000. 

What does Dushane swear? He says that, according to the 
Dixon plan, he could have enlarged the cells two feet in length, 
put in windows, and put up a commodious house for the war- 
den—all for $18,000 or $20,000. 

Two facts are thus disclosed. The alterations were to be 
compatible with the Dixon plan, and could be made without 
materially clianging the building, and by the estimate of Shan- 
non liimself, they were not to cost more than $18,000 to $20,000, 
and Dushane tells you he would have been glad to take the 
contract at that. 

Now I come to the abandonment of this plan by Shannon. 
This took place before the execution of the contract with Rey- 
nolds. Why do I say so? Dushane tells you that he sees the 
advertisement issued by the City Commissioner for building 
the jail; he goes down to make a bid for a friend ; he finds 
Shannon and tells him that these are only general specifica- 
tions, and asks him for the working ones; Shannon says they 
have not been prepared, and he does not think it proper to do so 
until after the contract has been executed. Dushane, in con- 
sequence, omits to make a bid, and it is a remarkable circum- 
stance that no evidence has been produced to show that there 
was any bidding whatever. It don't appear that any one bid, 
and Dushane assigns the reason, which is a perfectly satisfac-: 
tory one. 

What says Dixon ? He tells you that after his plan was 
adopted, and before the execution of the contract, he approached 
Shannon and said, " You will want working specifications — 
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those that accompany the plan are general in their character, 
and I am prepared, when you call on me, to give them." Shan- 
non replies, " When I want them I will call on you." But he 
never did call for them. Now, Dixon tells you that it was 
utterly impossible for any contractor to carry on the work 
without the working specifications, and I think I am justified 
in saying that before the date of the contract with Reynolds, 
Shannon had made up his mind to abandon the Dixon plan. 

What plan was substituted, and when? Why, gentlemen, 
the evidence is, that this contract being executed on the 11th 
of August, Shannon goes to Boston immediately afterwards, 
and, on the 26th of August, having returned, he writes a letter 
to the Messrs. Reynolds, which the Judge characterizes as a 
very extraordinary document. You will recollect that Rey- 
nolds accompanied Shannon, and it is utterly imposible to 
believe that, being with Shannon — present at the interviews 
with Bryant — Reynolds could be ignorant of the adoption of 
the substituted plan, and yet on the 26th of August, after their 
return from Boston, Shannon writes an official and formal let- 
ter, informing Reynolds that he has adopted certain plans and 
specifications on which he wishes the work to proceed, and 
asks for an assent in writing, which has not appeared here. 
If the work was to be done in conformity with the Dixon plan, 
where was the necessity of notifying Reynolds that these alter- 
ations had been embraced in the contract of August 11th ? 
Thus, gentlemen, I have shown you that the Dixon plan was 
abandoned and the Bryant plan substituted, and up to the time 
of the stoj)page, the work went on the Bryant plan alone. 

The next inquiry is, what was the character of the Bryant 
plan ; did it not differ materially and essestially from the 
Dixon plan ? If it did, the Judge has told you that the plain- 
tiffs cannot recover, unless the acquiescence of the city in the 
change is shown. You have seen the drawings of the two plans 
— one is a gorgeous palace, and the other a jail. But there is a 
vast deal of testimony on this point which I will read. 

[Mr. Meredith read and commented upon the evidence of 
Messrs. Dixon, Dushane, Neilson, Hinks, and others, to show 
that the plans of Dixon and Bryant were totally different.] 

Here is a mass of uncontradicted evidence to show that the 
plans were different. My brother Schley seemed to think that 
there was no difference in the two plans, because they were 
both jails, and both embodied the principle of a prison within 
a prison, with cells in the centre and corridors around them. 
But is it not evident that in all material respects they are dif- 
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ferent, and that in adopting the Bryant plan the Dixon plan 
was abandoned? I therefore assert that the hypothesis of our 
prayer has been made out beyond controversy. 

We come now to the modification of the prayer as made by 
the Judge, which is, that unless you find that the work was 
carried on with tlie full knowledge of the Mayor and City 
Council and Commissioner Bayly, and that Shannon carried 
out the resolution of July^ 1856, in good faith, the plaintiffs 
cannot recover. 

Now, Bayly was not appointed Commissioner till after the 
26th of August, 1^57, and could not consequently have known 
any tiling about the mode in which the work was progressing 
previous to that time. The first thing we have to do is to set- 
tle the meaning of the Word acquiescence, which will be found 
in the dictionary of Dr. Samuel Johnson, and by the definition 
which he gives, you will find that the elements of acquiescence 
are silence and knowledge. In 4th Peters it is held that ratifi- 
cation cannot take place without full knowledge of all the 
facts. The law on this point is perfectly well settled and may 
be illustrated by a familiar example. If I see another person 
building on my property and remain silent — make no protest — 
I acquiesce and am hound by my acquiescence; but if, while 
the man is building, I say to him, you have no right to go on, 
and he does go on, that is not acquiescence, and tiiat is exactly 
the case now before us. In the same case referred to in 4th 
Peters the Court held that the third party (that is tlie con- 
tractor) was bound to see that the agent acted within the 
scope of his authority. Let us see if there is any evidence of 
acquiescence in the case now before us. Mr. Hinks tells you he 
was entirely ignorant of any departure from the Dixon plan. 
Mr. Swann says that shortly after he took the chair his atten- 
tion was called to the New Jail, and that he called on Shan- 
non for information. Sliannon hands him the Dixon plan as 
the one on which the jail is being erected, and that was in No- 
vember, three months after the execution of the contract, after 
his return from Boston, and after he had abandoned the Dixon 
plan and taken up the Bryant plan. I say this out of his own 
mouth, for in his letter of August 26th to Reynolds he tells him 
to go on upon the Bryant plan and specifications. When Mr. 
Swann asks for the plan of the building he gives him the Dix- 
on plan and the general specifications accompanying it, when 
he perfectly well knew that that was not the one upon which 
the building was being erected. Mr. Swann having that con- 
fidence which he was entitled to place in the City Commis- 
sioner — having a high opinion of him as he had been recom- 
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mended by scores of friends — believed that that was the plan 
on which he was workinj^. It was true some outside rumors 
came to the ears of the Mayor in regard to the supposed large 
cost of the building and its excess over the original estimate, 
and in consequence of these reports, but still relying on the 
good faith of the Commissioner, he again seeks an interview in 
which he tells him he will not sanction any departure from 
the Dixon plan. Mr. Swann put the construction on the reso- 
lution of July, 1856, that it never was intended that these 
alterations should be contracted for without the approbation 
of the Mayor. In all his interviews with the Commissioner, 
Reynolds being present, he constantly warned both of them 
that he would not sanction any material departure from the 
Dixon plan, and he relied upon their representations that the 
work was proceeding on that plan. Mr. Swann also tells you 
of his interview with Shannon, before his nomination as City 
Commissioner, to ascertain the truth. Shannon told him the 
alterations would cost about |50,000. The Mayor's fears then 
became excited that the cost would be a great deal more. He 
thought it was a matter for the Councils to consider, and on 
the 24th of March, 185T, he sent in a message. In this inter- 
view Mr. Swann warned Shannon again against any material 
change upon the original plan. Shannon then had the oppor- 
tunity to tell him on what plan the jail was being built and to 
disclose the whole truth, but he did not do it. 

The communication of the Mayor was referred by the Coun- 
cils to a Committee which made a report on the 4th of May, 
1857, and this report is relied on as evidence of acquiescence 
and consent. Tou may look in vain in it for any thing like 
allusion to a changed plan — there is not the slightest inference 
to be drawn of such a thing. The Committee paused to look 
at the Bryant plans and recommend them as substitutes for the 
contemplated alterations and improvements. They refer em- 
phatically to the improvements as contemplated, and the first 
report concludes by saying that the specifications of the im- 
proved plans can be seen in the City Commissioner's Office. 
If then the Mayor and Councils had gone to see those specifica- 
tions, they would have seen, not plans on which they believed 
the work then to be going on, but simply plans that were con- 
templated. 

Now grant that on the 13th of June, 185T, the Committee 
say they fully approve of the contemplated improvements and 
recommend a new contract with Reynolds. Why was a new 
contract necessary if not for the plain and obvious reason that 
the alterations were not embraced in the contract of 11th Au- 
gust, 1856? 
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After the resolutions of the Committee were negatived in 
July, Mr. Svvann tells you that he sent again for Reynolds and 
Shannon and warned them both that as Bryant's plans and 
Bpecifications had been rejected, tliey were now necessarily 
thrown back upon the Dixon plan and must not deviate from 
it. The matter then rested until Swann went to Virginia, and 
up to that time he tells you he never saw the Bryant specifica- 
tions, though Shannon had told him tliatas soon as they came 
he would give them to him. In the Mayor's absence Mr. 
McCubbin tells you that Shannon put in his hands the specifi- 
cations of the Bryant plan — that in glancing at them he saw 
their difference from the Dixon plan and that the work had 
heen going on, on that plan, since August 26th,1856. 

[Mr. Meredith here recounted the circumstances detailed by 
Mr. Swann in his evidence — of his surprise at the discovery of 
these specifications, of his interview with Shannon and Rey- 
nolds, and his dismissal of the former from oflBce. He then 
resumed.] 

No explanation was given the Mayor either by Shannon or 
Reynolds why the truth was suppressed, and he dismissed 
Shannon from office. Strange acquiescence this ! The Coun- 
cils are not then in session, having adjourned until the 14th of 
September, but on the 16th of that month the Mayor sends in 
a second communication in which he reviews the whole matter 
from beginning to end, and recommends that the work be 
stopped, and it accordingly is stopped. Now, I contend that 
the i'acts show no acquiescence on the part of the city, but do 
show a want of good faith and honest dealing, not only on the 
part of Sliannon but of the Contractors also. 

There is only one more point upon which I will trouble you 
and that looks to the second prayer, and relates to Sangston's 
evidence. The Judge has inserted a proviso, " that at the time 
Reynolds executed the receipt, he signed it with a full knowl- 
edge of all his rights growing out of the claims which he 
thought he had upon the city;" The question is an important 
one, i'or if he did sign with this full knowledge he has given a 
release and cannot recover. Upon this point Sangston's evi- 
dence is, that before the award was made, Reynolds spoke to 
him of his prospective profits, of the losses upon the sale of 
stock, and of every thing entering into the claim now before 
you. He was astute enough to communicate to Sangston these 
claims, and had besides a legal friend at his elbow to advise 
him. There is no information that he was ignorant of anyone 
claim that now makes a ground of this action — on the contrary 
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he related all his grievances to SaQgston and must have known 
and understood his rights fully at the time he signed t!ie re- 
ceipt; and the Judge has told you if he had this full knowl- 
edge he cannot recover. 

On these two points, gentlemen, which I have discussed, 
I think the whole case turns and I will not delay you longer. 

Mr. Dulany briefly addressed the Jury on the same side, and 
the Court adjourned. 



FIFTEENTH AND LAST DAT— TUESDAY, JULY 19. 

The Court met at the usual hour. Mr. Johnson closed for 
the plaintiflFs as follows : — 

With Bubmlssion to your Honor, gentlemen of the jury, However we may regret 
the occasion, yet when it arises, the most agreeable duty counsel can perform, is to 
assist an individual in his efforts to obtain redress for wrongs inflicted upon him by 
the abuse of official authority. And this duty is the more agreeable in proportion as 
the station in life and the bumble means of the party may make such a contest the 
more unequal on his part. The popular prejudice which constituted authority holding 
in its hands patronage to bestow and from motives of its own, arising from ignorance, 
or from a more dishonorable cause, the pandering for popular favor is often seen to 
excite, for a time, poisons the public mind and almost makes a victim of its unfortu- 
nate object. But when he is able to survive it until he can call on an honest court and 
jury to vindicate his rights and is able, as he ever is, however poor and humble, to 
call to his assistance counsel who will fearlessly and honorably maintain his case and 
defend his character, the period of his suffering is near at an end. 

The present case is such an instance, and will be found I think to justify and illustrate 
these remarks. These plaintiffs were assailed, and even ruthlessly and, as I hope to 
be able to satisfy you, without the semblance of truth, with a charge of conspiring to 
defraud the city. Those who looked to the powers that be— who lived on their smile, 
and dreaded their frown— joined in the cry. And the plaintiffs who, as it is here 
proved, faithfully and skillfully performed every part of their contract under the di- 
rection of the City Commissioner, to whose orders they were by the contract made 
exclusively subject, became for a time the objects of suspicion, and suffered almost en- 
tire ruin in their business. The day of retributive justice has now arrived and yon 
are the chosen ministers to award it. That you will do this fairly and impartially I 
do not permit myself to doubt. It is my purpose and duty to render you in the dis- 
charge of your duty all the assistance I may be able. And in the performance of this 
obligation it will be incumbent upon me to gpeak with a fi*eedom which the occasion 
demands of one of the witnesses on the part of the defence, of whom I should very 
much prefer to be justified in speaking in terms of commendation. 

I proceed now, gentlemen, to discuss the questions upon which the case turns. 
This suit is instituted, as you know, to recover damages from the city tor not 
being permitted to perform a contract made between the city and these plaintiffs — a 
contract violated upon the part of the defendant without cause, as I hope to be able to 
convince you, and to our great detriment. The plaintiffs are comparatively humble 
men, but honest; naturally intelligent and enterprising ; and, I believe, up to the pe- 
riod of this controversy, notwithstanding the very great number of buildin^rs which 
they have had to erect within the city during the last fifteen or twenty years, costing 
amounts varying from two to three thousand up to forty or fifty thousand dollars or 
more, this is the first instance in which they have ever had a controversy. And it is 
not only the first instance in which they have ever had a legal controversy, but, so far 
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M I am advified, it is the first instsuioe in which anj complaint has ever heen urjred 
against their integrity or their skill. It will naturally be supposed, having reached 
the period of life which they hare reached, that they have felt great solicitude during 
the whole progress of this dispute, and that that solicitude, if possible, is tlie more 
heightened at the period when the controversy is about to be brougJU to a close. 
They expect, confidently expect^and whatever it may be worth, it is due to them to 
B ly that in that expectation their counsel coincide-^that they will now obtain tha^ jus- 
tice which their cause from the first entitled them to receive. The facts are compara- 
tively few, and I begin the argument by calling your attention to such of them about 
which there can be no serious dispute. On the 8th day of July, 1856, the city, by its 
admitted constituted authority, resolved upon erecting a new jail. The one they had 
bad was evidently unfit for the purpose. Antecedent to the passage of the resolution 
which announced their determination to have such a building constructed, various 
plans had been exhibited, and among others, two plans by the Messrs. Dixon, archi- 
tects of this city, designated respectively as plans **A'' and '' B." One of those 
plans (plan "B'') met with the favor of an antecedent committee, and was adopted, 
00 far as it was adopted, by virtue of the resolution of July, 1856. It was not adopt- 
ed, however, as you will see— indeed, as you have already seen — precisely as it was 
submitted. It was adopted, subject to the contingency of such alterations as the com- 
missioner of the city should think proper to adopt ; and the extent of such alterations, 
as well as the cost of such alterations, was left by the resolution of the 8lh of July, 
1856, to the sole discretion and judgment of that commissioner. 

His Honor, the Judge, has told you that what passed antecedent to that resolution 
of July, 1856, as to the probable cost of the jail to be constructed, whatever estimates 
may have been made as to the probable cost of any alterations in the plan whic'.i had 
met with the favor of the committee of 1855, have nothing to do with the interpreta- 
tion of the resolution of the 8th of July, 1856, since by that resolution — whether 
wisely or unwisely, it is not for you to decide, and it was not for these plainiitf:} to de- 
cide — whether wisely or unwisely, the character of those alterations, as well as the cost 
of such alterations, was left to the unlimited judgment of the commissioner. Nor 
was it to be wondered at, if we might be permitted to speculate as to the possible wis- 
dom of such unlimited discretion, that that discretion should have been reposed in the 
commissioner in office at that time. He had been in ofiice for some time before. His 
conduct had received the sanction of the community ; it had been approved of by the 
other officers of the corporation ; it had received the sanction of the Mayor, and also had 
met with his decided approval. And, as from the very character of the officer, it was 
more likely that he would be able to decide properly upon the question what the alter- 
ations should be, than any body else, the city thought proper to leave that decision to 
him, and also to leave it to him to decide the cost in which such alterations might in- 
Yolve the city. 

The resolution of the 8th of July, as you will remember, gentlemen, was passed at 
a time when, as far as the plan of the Messrs. Dixon which received the ^t^m' approval 
of the councils in that resolution, was adopted, it existed only in the plan itself, and 
in the general specifications accompanying the plan. No working specifications had 
been furnished; no working specifications were suggested by the City Council. On 
the contrary, with nothing before them but the plan itself, as that was exhibired by the 
drawing, and nothing before them but the general specifications giving the general 
character of the building about to be erected, the council made it the duty of the com- 
missioner at once — I beg you to bear that in mind-^/arlhtnth to advertise for proposals 
to erect a jail according to the plan and specifications then on file ; not such as 
should thereafter be demanded. And the City Commissioner, therefore, wrxs acting in 
the clear and obvious discharge of his duty, and would have followed both the spirit 
and letter of the resolution, by which the duty was imposed upon him, if he had not 
waited a day for his proposals until he could call for other specifications. The lan- 
guage of the resolution, I repeat, made it his duiy/orihwith to advertise in the impen 
of the day for proposals to construct a jail, according to the plan and specihcationfl 
then on file. 

My brother, who spoke first on the other side, supporting, as far as his outhority 
could support^ the opinion of the Mayor, told you that the true interpretation to be 
given to that resolution was, that no contract should be made by the City Commis- 
sioner for the building of this jail, until the actual estimated cost of the alterations 
•hould have been ascertained. In the first place, gentlemen, such is not the language 
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of the resolution ; in the second place, such was not the interpretation given to it, not 
only by the City Commissioner, but by the Mayor ; and, in the last place, and abo^e 
all, such was not the interpretation given to it by the learned and accomplished coun- 
sellor for the city. The contract made on the 1 1th of August was in the very words 
of the resolution of the 8th of July, was approved of by the Mayor, met the sanction, 
and was properly sanctioned by the judgment of my brother across the table (Mr. Du- 
lany). What did tliat contract provide? Following the previous resolution, it pro- 
vided that if the City Commissioner should think proper to adopt alterations in th« 
Dixon plan, to improve the ventilation and enlarge the cells, and provide accx)mmoda^ 
tions fur the warden, and such alterations should involve further expense, that addi- 
tional expense to the contractor over and above the $102,750, which he had estimated 
would be the cost of putting up a building according to the mere naked plan, was to 
be paid by the city, be it five dollars or be it five hundred thousand dollars. The con- 
tract is made, gentlemen ; bat the alterations were not then determined upon. Tliej 
were not required to be determined upon. The City Council had said it was not ne- 
jcessary to determine upon them, and the Afayor of the city had given his approval to 
the contract without their being determined upon ; and it necessarily follows that those 
alterations, if there should beany, were alterations thereafter to be decided upon by 
the officer whose duty it was alone to decide upon them — the City Commissioner. 
And what does that much injured officer tell you he did, gentlemen? He left his office 
in the city of Baltimore. Secretly? Why, did not everybody in the Mayor's office 
know that he was not there? Did not his clerk know that he. was not there? Did 
not his assistant commissioner know that he was not there? Did not the Mayor for 
the time being know that be was not there? Where had he gone, and for what had 
he left the city ? He had gone to examine other jails. For what purpose? To carry 
out the dutj devolved u|>on him by the resolution of the 8th of July ; and, among 
other places, he went to Boston, and there he was some four or five days, the contractor 
being with him, and properly with him. The commissioner took the contractor with 
him to aid him in determining upon some of these alterations, and in order that he 
liiight avail himself of the great experience which the contractor had had in every variety 
of building in the city of Baltimore, as well as of his strong natural capacity in his 
particular department. 

While in the city of Boston, becoming satisfied that the jail which he found there, 
was in all respects, such an one as this city should have, he determined under what he 
honestly believed to be the authority devolved upon him by the resolution of the 8th 
of July, to incorporate into the plan of the Messrs. Dixon such alterations as would 
make that plan, as near as he could make it, like the jail which he thus approved 
of upon examination in Boston. And then he engaged the services of the architect of 
that j.iil. Privately? Contingently? Promising to pay, only provided he was able 
to conceal from the corporate authorities of the city of Baltimore what he was doing, 
until he should so involve them that they would be obliged to be at ihe expense of em- 
ploying that contractor ? No, gentlemen ; he promised to pay him one thousand dollars 
for giving him the drawings which would enable him to construct a jail upon the 
Dixon plan with the alterations that he had decided upon, and for the drawings witli 
specifications which would enable the workmen to go on instantly with the construc- 
tion of the jail. How was the money paid? Privately? No, gentlemen, but by drafts 
drawn through one of your own banks, upon two separate occasions, the money being 
paid at his instance by the contractor, and refunded in two or three days afterwards — 
and from that time to the present, he has been out of pocket that thousand dollars. — 
What did he do directly afterwards? Here, in the city of Baltimore, on the 26th of 
August, 1856, he writes — uot a private letter to the plaintiffs ; he resorts to no subter- 
fuge to deceive the city, but he writes an official letter, and spreads it ufKin the records 
of his office. The paper which I hold in my hand is a copy of that official letter, atr 
tested by Mr. Quincy, who is now in the office, and who was in the office at that time. 
What does that letter say, written on the 26th of August? "Under the authority of 
that portion of the resolution passed by the City Council of Baltimore, for the con- 
struction of a new jail, &c.. which authorized me to embrace certain alterations in the 
plan of the new jail, I require you to do the work according to the plan and specifica- 
tions, Ac." Whose plan and specifications ? Bryant's. 

What else is done? A gentleman by the name of Bryson was the surveyor of the 
city at that time. Soon after the 26th of August, the Boston architect, in accordance 
with his promise, sends on such portion of his work as had then been prepared, and 
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that portion was the gronnd-plan. What does the Commissioner then do, gen- 
tlemen? What do these contractors do under bis orders? He goes into the 
jail-yard, the site of the contemplated structure, takes this very officer of the 
citj, the surveyor, and lays out the ground according to the Bryant plan. — 
W hat else is doue 7 The plaintiffd, after receiving this letter of the 26tb of August, 
written by the commissioner under theauibority of the contract making it their duty 
to build according to these drawings, and believing that the commissioner had that 
authority — honestly believing it, and, as I think, properly believing it — they entered 
into their sub-contracts, not to build the jail according to the Dixon plan as it origi- 
nally stood on the 8th of July, 1856, but the Dixon plan as altered, as exhibited by 
the plan prepared by the Boston architect in September, 1856. And the work goes 
on until the month of October, the then Mayor in office being Mr. iJinks. Mr. Hicks 
goes out to the jail : he goes as he told you, to partake of the official dinner which the 
visitors of the jail choose to give at the jail as the most delightful place in which such 
a meeting could be had ; and he meets Mr. Reynolds. Every thing was before Mr. 
Hicks ; whether he saw it or not is immaterial, as I will show you by and by. — . 
If he did not see ft, Mr. Swann saw it, and understood it as well as we understand 
it now. The ground was laid out; the foundation was in part laid; the build- 
ing was evidently enlarged ; the cost would evidently be greater. He, Mr. Uicks, 
then makes a negotiation with these plaintifls by which he passes off five thou- 
sand dollars of the stock of the city at par, when nobody dreamed of giving more than 
82 cents on the dollar, upon the estimate which he obtained (although it was not in 
writing) from the City Commissioner, that the work done at that time on the ground, 
the materials on the ground, and the materials ready to be put into the building, were 
worth five thousand dollars. And he repeats the operation on the following Novem- 
ber, by handing over twenty-thousand dollars of the stock of the city, upon ihe con- 
Tiction that there was then $25,000 worth of property in and about the building, as 
the work was then going on. And how was it then going on 7 This drawing, which 
I hold in my hand, tells us, gentlemen, how the work was going on. The foundations 
were there marked out upon the ground just as appears on this drawing, and were 
laid. And every body concerned not only knew, but could not have avoided know- 
ing, that in the month of November, 1856, these men were going on to construct the 
building according to the Bryant plan. Whether they were authorized to do it is a 
matter which I shall inquire into by and by ; but the fact that they were putting up a 
buiildng upon that plan was as obvious as light in the month of November, 1856, when 
Mr. Hinks paid that twenty-five thousand dollars, and saved to the city some six or 
seven thousand dollars by the operation. Not a word of complaint falls from the lips 
of any body, of which we have had any evidence, until the succeeding month of 
February. 

Mr. Swann's advent to the mayoralty, fortunately, as some folks say they think, for 
the city, had taken place in the month of October, and he was enjoying all the hon- 
ors in the month of November. In the month of March, the duty of nominating to 
the many corporate offices that belong to the corporation was coming round, when Mr. 
Crawford Neilson, a gentleman of known intelligence — known by the Mayor to be in- 
telligent — whose honesty nobody has ever questioned, and whose honesty, therefore, 
the Mayor had no right to question, and whose honesty he never did question, hearing 
of the manner in which the building was going on, and believing that there hud been 
a departure from the Dixon plan, and such a departure from it as would involve the 
city in a larger expenditure than was anticipated on the 8th of July — he himself hav- 
ing submitted a plan for constructing the building — goes to the Mayor's office and 
tells him that he feels it to be his right as well as his duty to inform him what was 
going on; that the Dixon plan had been abandoned; that the jai), instead of costing 
only $102,000, would cost four times that amount ; that this had been the work of the 
City Commissioner, and. as Mr. Neilson alleged, by an abuse of his authority ; and Mr. 
N., therefore, invoked the Mayor, claiming the right to do so, as a tax-paying citizen 
of the city of Baltimore, to turn this man out of office. 

Did the Mayor turn him out, gentlemen? He re-nominated him in March. Did he 
not know, when here-nominated him how the j.iil was being constructed ? Every body 
else knew it, and he knew it, unless he could give some reasons why he disregarded 
Mr. Neilson's warning, and disbelieved, in point of fact, Mr. Neilson's testimony. — 
But he tells you that he knew that Mr. Neilson was a disappointed party, that he had 
submitted a plan which had not been adopted ; he had been a competitor of the Messrs. 
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DixoD, and be wished, if he ooald, to put an end to the conatrnctioa of the bnildinif, 
according to bis rival's plan. Why, gentlemen, he told the Mayor noUiing about the 
oosi of the rival plan ; he informed him that the plan upon which the building waa 
then being erected was not the plan of his rival, but that it was very eztravagikt and 
costly. He told him that the work then on the ground, and the materials upon the 
ground, amounted to from sixty to seventy thousand dollars, and yet the work was 
not above the foundation. The Mayor did not act upon his information, gentlemen of 
the jury, because he was perfectly willing, and in fact, anxious, in the then undisclosed 
temper of the public mind, to let the building go on, and to derive all the honor of 
having such a structure put up in the city during his administration. 

Well, it went on, March, April, May, June, July, August — six months rolled away. 
Estimates were sent in regularly ; moneys were paid upon those estimates as regularly 
as the means of the city enabled them to be paid, and then his honor became alarmed — 
I mf*an his official honor (laughter) — and he causes these trembling contractors to be 
brought before him. He summons, to use the language of his message, this 'de- 
faulting" commissioner into hit presence, adopting a truly regal style ; and ne confesses 
that he became considerably excited, and he turns the commissioner eut. Whom did he 
put in? .The ink upon the paper announcing the dismissal was not dry before the ink 
upon the paper appointing his successor was to be seen. He put in Mr. Bayly, in the 
month of August. What was Mr Bayly's duty? To go to the jail and stop the 
building, if it was being put up in such a manner as to perpetrate a fraud upon the 
dty. Did he do it? He suffered the whole month of August to pass by and the 
building to go on ; the month of September to pass by and the building to go on, un* 
til about tbe I6th of that month, when the Mayor sends in a message, of which I shall 
speak by and by, and suffers to be paid thousands of dollars upon the work as it was 
going on, until they had paid in the aggregate, from first to last, on the 26th of No- 
vember, 1857, the date of the award, nearly $43,000 for work done and materials fiii^ 
nished upon the Bryant plan ; and then, under the authority of the resolution of the 
6th of October, 1857, he ignominiously dismissed these contractors and did all he 
could — he nearly succeeded in it, and did succeed in it for a time at least — ^in ruining 
them, not only in their trade and calling, so far as their success depends on other ele- 
ments than their mere integrity, but in their integrity also. He dismissed them upon the 
ground that they had colluded with the alleged fraudulent commissioner, to involve 
tbe city in the enormous expense in which it was about to be involved, and in which 
It had to a great extent, as he says, been involved up to the 7th of October, 1857. 

Now, gentlemen, I shall not take up the prayers and read them, for I have neither 
time nor strength lefl to me during such hot weather to do so ; and it would be 
but an unnecessary waste of time, indeed, to do so. What I shall speak in 
reference to the prayers, I shall speak under the direction of his honor the judge, beg- 
ging; him to correct me if I am wrong. The court have told you, gentlemen, that the 
plaintiffs' right to recover, independent of the question which will hereafter arise, 
whether they have not already been paid, will depend upon your being satisfied of one 
of two things. The first is, that the contract between the city and the plaintifib, made 
by Mr. Shannon as agent of the city on the 11th of August, 1856, authorized those 
changes. If they were authorized, there is an end to the question, and the contract 
bound the city. Secondly, that although you shall find that they were not in whole nor 
in part authorized by the terms of the resolution of July, and that in putting up the 
buildinor as it was being put up upon the 7th of October, Mr. Shannon had entirely 
departed from the authority which the resolution of the 8th of July devolved upon 
him, the plaintiffs are nevertheless entitled to recover, provided you shall think from 
the evidence that what they were doing under direction of that officer of the corpora- 
tion (Mr. Shannon) was known to the Mayor— known to the City Council — known 
to his successor in office, Mr. Bayly, and not disapproved of when it became known. 
Now I will argue the last question first, gentlemen, because there are a great many im- 
portant facts relating to it, and it is better that I should consider it while I am com* 
paralively fresh. 

First and foremost, did Mr. Thomas Swann know that that building was being put 
up upon tliat plan ? Every body else seemed to know it, and the presumption would 
be, therefore, that so intelligent and vigilant an officer as we know be has proved him- 
self to be so, strict in his observance of all the laws — so stern in his daily rebuke^ to 
the whale extent of his authority, of all who violate any one of them, and so cautious 
of the city's good name and character, must have known It, too. But he says he did 
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not know it. I am not here to saj that he speaks what he does not helieve. Some 
men have nimds that can be made to work out almost any problem to conviction, who 
can profess to believe all that they or their friends want to have believed ; but I am 
here to satisfy you, gentlemen, that he did know it, unless he was stupid to the very 
verge of imbecility. 

Now what is to be known? Nothing, say the court, but the fact that the building 
was then being constructed according to that plan— the Bryant plan. Nothing but 
the fact that the Dixon plan had been so far departed from as to be enlarged and 
changed according to that other plan. Why, gentlemen of the jury, in the first place 
I will prove it out of his own mouth. No man with a morality like Mr. Swann, should 
write as much as he has been in the habit of writing, or speak as much as he is in the 
habit of speaking. I will first ask your attention to a sentence or two of his message 
of March, 1857, to be found in the proceedings of the First Branch of the City Coun- 
cil for 1857, page 488; and I shall also quote from page 972 of the same journal, 
being his message of the 16th of September. Recollect, gentlemen of the jury, Mr. 
Swann said he was then surprised and amazed, and, therefore, he became excited. 
What did he tell the councils in March had been the result of the interview that he had 
had with the City Commissioner antecedent to March ? I will read : 

''From repeated conferences with the City Commissioner, I am rather forced to the 
conclusion that the proposed building will require a much larger outlay than the coun- 
cil had reason to infer from the report of the committee suggesting alterations upon 
Messrs. Dixons' plan. The amount stated in the contract with Messrs. H. R. and J. 
Reynolds ($102,750) does not, in my opinion, more than present a proximate estimate 
of this improvement, when the contemplated alterations shall have been introduced." 

Now this is in the month of March ; and in the same connection permit me to read 
a sentence or two from his message of the 16th of September, of the same year. Speak- 
ing of the specifications of Mr. Bryant, he says : 

"They were founded upon an understanding between the commissioner and the 
builders of the jail. The original contract for $102,750 was thus virtually thrown 
aside. The contractor could go on and do the work, and the Commissioner could 
exercise bis discretion in paying his drafts upon the treasury. The cost of*the jail, 
under these new specifications, has been estimated by the contractor at $350,000. But 
this is a mere estimate. There is no agreement to bind him to any such amount." Ac. 

He has said, as you have seen, in an antecedent message in March, that the contract 
price, as fixed by the contract of the 11th of August, was not even a proximate 
estimate of what the city would have to pay, with the "contemplated alterations." 
What alterations? Why, the alterations being carried on — the alterations as desig- 
nated by these drawings. In September he knew all about it, as you will sec in a mo- 
ment. Whatever may have been his condition from the information he derived from 
the City Commissioner himself, in the interviews had in March, it is as obvious as day 
that be knew in the month of May that the building was being carried on according 
to that plan, as you will see now, from the report of the committee, to be found in the 
Journal of the First Branch, page 739. My brother, who opened on the other side — 
and he did it in so persuavive a manner that you may possibly have supposed that he 
had not fallen into an error — tried to satisfy you that this report of May, 1857, made 
by the committee of which Mr. Ford was the chairman, was a report which spoke 
only of improvements, cx)ntemplated thereafter to be constructed. 

That is not the case, gentlemen. The report says that being called "to examine 
into and report the probable cost and propriety of the improvements, alterations and 
additions to the plan of the Messrs. Dixon, as approved by the City Commissioner" — 
that is to say, of the improvements, alterations and additions approved by the City 
Commissioner to the plan of Messrs. Dixon, the only reading of which it is capable, 
and if there is any doubt about it, it is a doubt which you will see would be removed 
by what subsequently follows : 

"After repeated conferences with the contractors, the City Commissioner and the 
architect who submitted the new or Bryant plan, as well as after rigid examination 
into the merits of the different plans, submit the following as a partial report," kc. 

They go on to speak of the relative merits of the two plans, and then say this ; and 
it is a complete vindication of Mr. Shannon against all the imputations cast upon him 
by the Mayor, and those who have followed in the wake of the Mayor. 
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"The joiot committee bave to ncknowledge (he abilitj of the precent City Coniiii[»- 
Bioner in adopting improTciucniB " — not id Biijing be would liereafier ndopt them, but 
in adopting improvcmeDta, "all of which ap]i«ar so esaenlial to aeturil}', licullh, and 
tlie lequisile acconnnudalion of (he priaonere, keepers and tvardcn. Tiie Gii|K'riaritf 
of ibe Bryant plan," adopted aa they say, "embracing as it docs all tbe fentuivs of (ha 
Dixon, with (be enlargement of cells, the improvement in ventilation, and (he acconi- 
modaUons for the warden and bis assietants, is very plainly manifest, and exhiblla od 
the part of the com mieei oner masterly quali Mentions for his pre^nt official poalllon. 
Tbeee improvemcnle nill give UnltiiDorc what sbe baa long needed," and 1 believe Ibe 
vorld will think ahe need^ it now as much aa ever — a airong prison with a multitude 
of cells. Or rather, as his frienda might say, she might need it if she should be un- 
fortunate enough (oge( a Mayor less vigilant than the present iDcumbent, (Laughter.) 

They any "the cost from the original contract will be greatly augmeolcd," and they 
go on to speak in detail of (he superior merits of (he Bryant plan, and then (ell us this : 

"The committee deem it but just to say, that at present they do not think that any 
great feature of the improved plan can well be dispensed with. They do not deem it 
their duty to inslitute cumparisona between tbe old or Diion plan, and the new or 
improved plan, as tbe one in the ordinance was adopted with the well-ex jiresfcd deter- 
mination to enlarge the celts, improve the ventilation, and fumish aerommodation for 
the family of tbe warden. It is true, to aome extent, the City Commlsslouer has gone 
beyond these named alleraliona, but his approved improvements are auch us were ubso- 
lutely demanded, and reflect much credit upon his judgment and mechanical ability. 
Tbe contractors are well known cidzens, and to their credit the committee deem it due 
to say, that instead of pursuing what many would deem a proper course, asaerting 
their legal rights, they propose to place the entire matier in the bands of ihc city to 
furnish a contract at nailsfnclory rates to liniah the building with its improvenienta, to 
allow, in case of dispute, the said contract to be setiled by arbitration, and so make 
tbe dates of paymeut Id keeping with the financial condition and aliilily of the city." 

Now, what 1 am trying to fix upon the Uayor is a knowledge of this improved plao 
— a knowledge that the Bryant plan was suhatiluled for [lie Dixon plan — a knowledge 
that thettork was then going on, and the structure waa being built according to the 
one plan, the City Comnilasloner having in part abandoned the other. Ignorance oa 
the part of tbe Mayor, he tells ua, was the cause of bla taking no action about the matter 
sooner. This dishonest commissioner, he ulleges, had conc^ed the apecili cations ol tbo 
Bryant plan, until he diacloaed them during tbe absence of the Mayor in the montb of 
July or August, \ib1. The Mayor Bays tbey were concealed from bini; he bad not 
the moat remote idea that there were any such things in existence. Ue (old us, bow- 
llial be was careful to rend every official paper that came from the councils or from any 
of its committees. What did this official paper of the month of Hay, 1857, tell him? 
"To ^iliinlc a knowledge of the various im|iL'uvcmenls, the plans of each design, 
with sjiecijlcationt of (he minu(est particulars of tbe adopted ane, can be seen iu the 
City Cummitaioiitr' t otiice," just across the way. 

Well, they sent a sub-committee to Boston, and that Eul)-committec reported that 
actual examination had still more satisfied them of tbe great superiority of the Bryant 
plan, and they recommended that the work should go on with some trifling alterations 
that (hey suggested, which would, to a certain extent, diminish the price ; and they 
recommended a resolution that the City Commlaaioner be, and be is hereby authorized 
and directed (o contract with the Messrs. Beynolds. Now, gentlemen of the jury, ibis 
first report was in the month of May. There was in the City Commissioner' a oflice 
an official letter of the 2Gth of Angual, 1850— 1 mean Mr. Shannon's letter to the con- 
tractor — which tbe Mayor could have aten at any moment. Hero the committee told 
him (and he told you that he always read the reports) that they placed in the City 
Commissioner's office all the specifications j and there they were, and they were left 
there for tbe purpose of being seen by any person who look an inlerest in the jail, and 
eapccinlly by those whose duty it was to take an interest in it. What else bad been 
done? Wilh what Mr. Swann knew, independent of this (holding up a drawing of 
ii...;..:n ««j ...km i^rv. „...«■ ;,-... iijj^ gave him be could nol be in the situation in which 
felicitously quoted Ly his Honor, the Judge, 
It IlKUt, and AJai mIii no more"— 
-e light could he have? This drawing was hangln; 
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into his head that be was about to make a name for himself. He flattered himself with 
this notion, and I think Mr. Dulany said the same kink had got into the mind of the 
commissioner. 

Mr. Dulany. — No, Mr. Schley said that. 

Mr. Johnson. — Well, you adopted it, just as you did the Bryant plan, without ob- 
jection. [Great laughter.] 

It is admitted that some of these drawings were framed by Messrs. Cariss & Co., on 
the 9th of May, 1857 — twelve pictures handsomely framed. They were to hand some- 
body down to posterity, and Mr. Reynolds thought he was to be one of those immor- 
talized ; he was not satisfied with having a very beautiful picture of the edifice, as it 
was to appear when finished, but he wanted to state to all future times who it was that 
brought upon the face of this earth the original of that pretty picture. And he really 
seems to have thought that he was by no means entitled to the exclusive honor of hav- 
ing done it, but that his honor, Thomas Swann, had a right to share in it; and he was 
not only anxious to give to Mr. Swann all the credit that such a work might reflect 
upon him, as having been carried on during his administration, but he was gen- 
erous enough to give us the name of the architect, and was equally generous in giving 
the name of the City Commissioner, and the names of the special committee of the 
City Council, by whom the building was to be especially superintended. 

Look at them, gentlemen of the jury, while 1 shall read them. My eyesight is bad, 
and I may not be able to read correctly, but I shall try to do it. The question is, as 
you will bear in mind, had Mr. Swann any knowledge in the month of 5lay, that this 
building, as represented in this drawing, was about being put up — that Mr. Bryant 
was the architect, Mr. Shannon the commissioner at the time, Mr, Reynolds, the con- 
tractor, putting it up. A, B and C, the committee of the City Council, superintending 
it, and his honor at the head of this corporation? Did Mr. Swann know anything 
about all this 7 Why, gentlemen, here are letters as long as your finger. In the first 
place, this drawing is called "View of the new jail at Baltimore, Maryland," and 
what comes next? Does it say, to be built? No, gentlemen, but erecting — then being 
built; is not that word there? Yes, there it is. Well, who is the architect? Whose 
skill brought that original structure, then being erected, into existence? Look right 
under it, right in the centre, following the word in the same line : " Erecting under 
the superintendence of J. P. Shannon, City Commissioner; Gridley J. F. Bryant, 
Architect." Mr. Reynolds put his own name away off to the right — a sort of skirm- 
isher — that was sufficiently conspicuous for the contractors ; but in the place of .honor 
we see " Thomas Swann, Mayor," and away off here to the left, the names of the joint 
special committee of the First Branch and the Second Branch. He had all this right 
before him. It seemed to puzzle his honor exceedingly to account for his ignorance, 
with this picture before him ; and when be was oh the stand he floundered about a 
good deal, by telling us that he let every body put up pictures in that office. I trust 
there are not true pictures there of every thing* that has occurred in that office ! if so, 
the sooner they are removed the better will it be for the fair fame of the city. 

Then I asked him, "Have yon no recollection, Mr. Swann, of seeing any of the 
names on that picture?" " Yes, sir," was the reply ; "I have an indistinct recollec- 
tion that I saw the names of the building committee." Then I asked him, '^ Have you 
any recollection, either distinct or indistinct, that you saw your own name?" *' Yes, 
sir," said he, "I have an indistinct recollection that I saw my own name there." 
Well, in the very best nature possible (for I did not dream that I should have got such 
an answer as I did), said I, " Will you now just tell the jury, if you can, how your 
own name and the names of the special committee, which you recollect to have seen, 
stand on the paper locally, in relation to any other names?" " Well, I do not know," 
was the reply. Then in perfect good nature I presented the paper to him, saying, 
"There is your name, there is the name of the City Commissioner, and there is the 
name of Mr. Bryant, the architect, and here is the name of the contractor, and here, 
the names of the building committee ; now will you explain to the jury how you could 
see your name and see these other names without seeing this name just in the centre?" 
Said he, " I leave that for you to do I" Why, gentlemen, that is the highest compli- 
ment that I ever had paid to me in my life, to suppose that T was capable of any intel- 
lectual process of which his honor, the Mayor, was not capable ~ 

He who has ** all the reaflonlng powers divine, 
To penetrate, resolve, combine. " 

8 
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[Laughter.] '' I leare that for you to do I" I gave in — I could not do it ; and if he 
could not do it, and if you cannot do it, what is the result? It is that he did see the 
name of the architect in the month of May, 1857 ; he saw that the building was then 
being erected upon the plan of that architect ; he saw that that plan had been adopted 
and that the building was going on under the superintendence of his commissioner, 
Mr. Shannon. To say, therefore, gentlemen of the jury, that he was ignorant of all 
this, is to speak in language which children could hardly be deluded by. He knew — 
the councils knew, as you have seen by their report in May and their second report in 
June — that the building was being put up upon this plan ; and the court say that if 
that was known, that is all that was necessary in order to bind the city by this con- 
tract, whether it was originally authorized by the resolution of the 8th of July or not. 

The Court. — If they knew it and did not reject it. 

Mr. Johnson. — Well, may it please your honor, Ihey did not reject it ; for they said 
nothing about it; but paid for all the work done according to that plan. And 
how cruel is the statement of the Mayor, in reference to this commissioner, Mr. 
Shannon ; how grossly unjust ! Mr. Shannon, he says, had induced him, from time 
to time, in ** rei)eated conferences " before the 1st of Alarch, to believe that this build- 
ing would cost a great deal more than the estimate; his own committee had told him 
in the month of May, that it would cost a great deal more, and it would be worth a 
great deal more, and all the s{)ecifications were on file ; and in the face of all this, he 
turns the commissioner out of office on the 26th of August, under the pretence that 
be then, for the first time, became aicquaintcd with the fact that this building was being 
erected according to the plan of Mr. Bryant, the architect, because the specifications 
then were for the first time brought to bis attention. He says in his message in Sep- 
tember that he was present in the month of April, and became satisfied at that time 
that it would cost at least $350,000. Then he knew in the month of April, he knew, 
if possible, still more decidedly in the mouth of June, and still more decidedly in the 
month of August, when he turned Mr. Shannon out, that the building was to be put 
up according to the plan of Mr. Bryant, and the w'ork had been and was then going 
on according to that plan, at least from September, 1856. 

Mr. Shannon, too, whose claim to credit, the defendants have not ventured to im- 
peach, tcils you in decided terms, and with a manner which challenges conviction, 
that in November, 1856, he exhibited to him Bryant's ground plan, and explained it 
to him fully. IJe tells you, too, that no word of disapprobation was then uttered by 
him. He also says that in March he carried the same drawings before him, and told 
him, not as Mr. Swann has written and sworn, that the entire additional cost of the 
altered plan would be about $50,000, but that that would be the cost of the Warden's 
apartments alone, and the arrangement in the building connected with them. Mr. 
Swann invoked Comptroller McCubbin to maintain the accuracy of his statement, bat 
as you remember, he failed herein entirely. 

Again, Mr. Swann admitted that he was at the building in March or April, after his 
March message. That Reynolds had before frequently requested him to go there, 
though he now says, concealment was Reynold's object, and that at last he gratified 
the contractor, and went once with him. But strange to say, gentlemen, marvelous 
to all who know either of these gentlemen, or consider the admitted object of the visit 
to see the jail, and know what was being done, they, Mr. Swann says, merely walked 
around it, looked at a cell or two, but that no questions were asked, no explanations 
given, no information obtained. That two such men should be together at any time 
for an hour, or even five minutes, and nothing be said, may be true, but I submit it 
is rather hard to believe. Do you believe it? I have tried, but without success. — 
For the Mayor's sake I wish you better luck. 

Gentlemen, it gives me no pleasure, and I am sure you will credit me when I say 
that it gives me nothing but regret, to be compelled thus to speak of the Mayor of the 
city, whose earlier antecedents entitled him to the respect of every body, and I speak 
only of his conduct in this particular instance. If I have been obliged to animadvert 
upon his testimony, he has forced it upon me. He has assailed the character of these 
plaintiSTs ; he has assailed the character of the commissioner, one of their witnesses, 
which was never asfiersed until he aspersed it ; and I have been, therefore, bound 
by the duty cast upon me in undertaking to try this cause for the plaintiffs, to main- 
tain the reputation of both plaintiffs and witness. The imputation upon them of fraud 
and collusion, rests entirely upon the alleged concealment of their purposes. Remove 
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that, and there is an end of the imputation. And I have removed it, gentlemen. I 
have established the iDJustice of it, by facts which cannot be denied — by the testimony 
of Mr. Shannon himself, who evidently is entitled to implicit credit, and who Bwean 
that the Mayor knew it ; by evidence on record in the archives of his own corporation. 
I have proved it in these several ways, or in all collectively, unless you shall believe 
that he had eves and saw not, ears and heard not,.M[^a mind so stupid and obtuse 
that he could not comprehend what is plain to the meanest capacity I He has sought 
to assail the character of honest men, and has but shared the fate which Providence 
reserves for all such attempts — he has seriously wounded his own. If it shall tend to 
make him a sadder, I trust it will make him a wiser and a better man. I have done 
with him. 

Second. — Did not the resolution of July, '56, authorize the adopted alterations. — 
What were they? The cells are enlarged, the ventilation is improved, the Warden is 
accommodated. How, by an entire abandonment of the Dixon plan? By no means. 
W^hat was that plan? It was as described by Mr. Dixon himself, a jail within a jail. — 
The alterations left it still a jail within a jail. The enlargement of the cells, and the 
accommodations for the Warden, and the increased natural ventilation, far superior as 
all know, to any artificial ventilation, necessarily enlarged the building and enhanced 
its cost. You are not to confound change of plan, with increased expense. The latter 
may exist, and generally does, without the former. Cost is one thing, plan another ; 
and the only difference between the adopted alterations is, that with these, the ex- 
pense was increased, but the plan was preserved. It remained still, as it was at first, 
and was intended to be, a jail within a jail. In this view, therefore, the contract, as 
it was, being executed when the work was arrested by the city in October, was within 
the authority of the resolution of July, 1856, and clearly binding on the defendants. 

''Have we been paid?" is the next question. What have we got, in the first place ? 
We had got, at the time this award was rendered, on the 26th of November, some 
forty-two thousand dollars ; and we have been paid some fifteen or twenty thousand, 
the balance due us upon that award. What is that award for? Why, there was no 
authority to make it, as was very manifest, except upon account of work done and 
materials furnished then, at the time the plaintiffs were discharged, upon the 7th of 
October ; so that the award upon its face does not pay us that which we are entitled 
to receive, provided we are entitled to receive the profits we would have made had wo 
been permitted to perform our contract. My friend, Mr. Dulany, repeated before you 
what he said in his argument before the bench, that there was '' no equity in such a 
demand." We beg you, he said, to understand that they are not now claiming com- 
pensation for any services actually rendered to the city, but compensation that the 
plaintiffs would have been entitled to if they had been permitted to render the services ; 
and in such a claim there never is any thing like justice or equity. 1 shall not attempt 
to answer the argument of my learned brother by any thing of my own. Let us see 
what the Supreme Court thinks of a case of exactly the same kind, and how far they ^ 
differ in their notions of equity and justice from my brother. They say that in a ^ 
''contract like this," which was a contract to go on and do work which the plaintifEs 
there were not permitted to perform : 

" And in case of a contract like this, that loss is, among other things, the difference 
between the cost of doing the work and the price to be paid for it. The difference is 
the inducement and real consideration which causes the contractor to enter into the 
contract. For this he expends his time, exerts his skill, uses his capital and assumes 
the risks which attend the enterprise. And to deprive him of it, when the other party 
has broken the contract, and unlawfully put an end to the work, would be unjust. 
There is no rule of law which requires us to inflict this injustice." — Howard^ t Supreme 
Court Reports f vol. 13, pa^e 364, in iheccue of the Philadelphia^ Wilmington and BaUi^ 
more Railroad Company ve. Howard. 

Therefore there is, in the opinion of the Judges of the Supreme Court, a foundation 
for the claim which we now set up ; there is some reason for it, and there would be 
injustice in denying it and permitting the defendant to escape the just consequences of 
his misconduct. But then they tell us, "you have no valid claim against the city, for 
vou have given a receipt." That is a singular ground of objection, in a case of this 
kind. What was the receipt given for? For the money which was paid; and what 
did they pay us for ? They paid us for the work done and materials actually fur- 
nished. They did not deny their responsibility for that. What did they try to get 
rid of 7 They tried to get rid of the obligation to pay more ; and what is the more f 
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Tt is what we should have made if they, like hopest men, had permitted us to go on 
and perform the contract. Now they say that we have signed a receipt by which we 
have surrendered our claim to that further sum. And what is that sum? Just forty 
or fifty thousand dollars, or just what you may find would have been the extent of 
the profit which would have been earned by these poor — (I mean in a pecuniary sense) 
these poor contractors, had tlnn^ot been stricken to the earth by this conduct of the 
city, and not only deprived of their money, but what is still worse, attempted to be 
deprived of their character and good name. And they are supposed, on the 29th of 
April, 1858, to have knowingly surrendered fifty thousand dollars, upon the city's 
agreeing to pay them that which the city always agreed to pay I That is not plausible, 
even if the facts justified it ; but the court say that before you can bind these con- 
tractors, or to use the language of the books, before you can consider them estopped on 
account of their having signed that receipt, you must consider that they had a know- 
ledge of their rights; and what is that? Had they knowledge that they could make 
the city pay them for the profits on a contract which they had been prevented from 
performing? Now, gentlemen of the jury, who are- they? Are they lawyers? I 
should rather think not. And in regard to the obligation of the city to pay the 
money we are now seeking to recover, what did the city tell them? What did my 
brother tell them, and I speak only on the authority of the city ? Why it was that 
they had not the shadow of (?) right. Here is the report of the select committee, 
under which that $102,000 was paid, and that committee tell us that they 

" Coincide in the opinion of the Mayor, and repeat that it is the duty of the corpora- 
tion to stop the works as now in progress at the jail, and to provide for its completion 
in conformity with the original design as nearly as possible; in doing so it will act in 
self-defence and will violate no valid contract, nor will it in the opinion of the com- 
mittee (and they have the high authority of the City Counsellor in his support) have 
reason to fear any action that may be brought in consequence, or incur any responsi- 
bility in the way of damages." 

The City Counsellor thought we had no right to sue ; my brother made an argument 
of some four or five hours in length, to show that we had no right to sue, for the city 
had done nothing wrong, and had entered into no contract which they ha[d violated — 
the contract being to put up a building upon the Dixon plan, and the work having 
been done upon another plan which the city did not acknowledge, and hence that there 
was no ground at all upon which the plaintiffs could recover in this suit. That being 
the state of the case, it is stretching credulity beyond all reasonable bounds to suppose 
that my clients, the Messrs. Reynolds, knew, on the 29th of April, that they had a 
right to sue the city and could recover forty or fifty thousand dollars from the city on 
the ground that they had violated a contract which they had no right to put a stop to. 
My brother referred to the counsel that the Messrs. Reynolds had consulted. How 
came that counsel to sue, I should like to know? He brought this suit in the month 
of July ; he takes it into consideration after the receipt. There was nothing to show 
the counsel weis consulted upon the receipt, and he was not. The city then, on the 
29th of April, takes advantage of this man's necessity, as he was under heavy liabili- 
ties to the sub-contractors, pressing him to the very verge of ruin ; they tell him they 
will not pay him a dollar, unless he gives them a receipt in full. Why, gentlemen, 
the original ordinance requires no receipt in full, and they paid him only the amount 
required by the original ordinance ; and the court say, if you believe that that was 
done without knowing that he had the right to demand from the city a larger sum, 
which he did have a right to claim, that receipt in full does not stand in the way of 
the justice of the demand. 

I am getting exhausted, gentlemen, and I have no doubt you are still more so. 
Now, what is our claim? Mr. Swann says, and the committee say, that the Messrs. 
Reynolds were willing to complete the building for $350,000. We have got $102,- 
000 ; that leaves of the original $350,000 the sum of $248,000 ; and, as you may give 
the rate of profit upon that, will be the amount to which we are entitled. At twenty- 
five per cent., it will be about $62,000; at twenty per cent., it will be a little less 
than $50,000, and so on, varying from twenty per cent, down to fifteen. We claim, 
therefore— and it is for you to say in what particular the claim is supported — we claim 
the per centage which you will find stated upon that paper, which I now place in the 
hands of the foreman. 

Now, as to profits, the court states that the sub-contracts are to be thrown aside, 
and the opinions of the witnessee are to be thrown aside ; but still there is the evl- 
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dence. A contract to superintend generally, without being a contractor, cannot be 
made in the city of Baltimore for less than five per cent. The superintendent escapes 
all risks ; it is not necessary that ho should give one-third or even one-twentieth of 
bis time, he may superintend fifty buildings at the same time, and of course make 
five per cent, on the whole amount which the fifty parties would be expending. Mr. 
Neilson told you that five per cent, upon a building like that was, in his opinion, a 
better contract than twenty per cent, would be to a contractor who was to put up a 
building of this description, and for reasons which are very obvious, and which it is 
unnecessary to fatigue you with suggesting. Every body knows that a mechanic 
could not live and support himself by building, if he receives only what it really costs 
him; for in that case he is not in possession of a dollar from day to day. If he has 
to pay out every dollar he has, until Ihe building is erected, then his money isall gone, 
and the building belongs to the owner. Then he needs to get something more, and 
what is that? It is a reasonable compensation, in the language of the Supreme Court, 
for his time and skill — a reasonable compensation for subjecting himself to the risk of 
building. That may be fifteen, twenty or twenty-five per cent., just as the jury may 
agree. Mr. Dushane, selected by the city, fixed it at ten per cent. ; Mr. Emery, select- 
ed by the contractor, fixed it at twenty-five per cent. ; while Mr. Sangston came to a 
result which at least seemed like a singular coincidence ; he just exactly struck the dif- 
ference, and gave 17} per cent. It seems like a singular coincidence but he has 
told you how he managed to make his figures come to that result. All I can say is, the 
fact is, he gave 17}. You, gentlemen, will consider from all the evidence what yon 
think we may be entitled to receive. 

A word or two more, and I shall hare done. Our case is now closed. It remains 
for you to render such a verdict, as you think we are entitled to. That it will be such 
a one as your consciences will ever approve, and the public judgment will sanction, I 
have an assurance, even to conviction. Such a verdict, gentlemen, will do even more 
than vindicate the character of these plaintiffs, and make good, as far as possible, their 
pecuniary loss. It will serve as a precedent hereafter to those who may be in power 
amongst us. It will warn them that however potent for a time they may be — whatr 
ever contrivances they may adopt — whatever they may choose to forget or choose to 
remember — however they may for a period crush the individual citizen — whatever 
temporary success they may have in creating and perverting public opinion, there is a 
Providence above them which will in its own good time surely frustrate all their efforts, 
lay bare all their artifices, expose their shame to a just public censure, and secure full and 
ample redress to the victims of their abused authority. 

The Jury then at 12 J, P. M. retired, and after an absence of 
three-quarters of an hour returned, and throu<i^h their foreman, 
H. H. Sfcuart, announced a verdict of |35,788,53 for the Plain- 
tiffd. On being polled, the Jury severally confirmed the an- 
oouncement of their foreman, and the case closed. 



On the 79th page, 3d line of 2d prayer, omit the word '^no." 

On same page, 18th line of 2d prayer, for "had" read "has." 

On same page, in 2d line of 3d prayer, for "plaintiff" read "plainti^." 

On 80th page, 4th line of 7th prayer, for " is " read "as." 

On the 96th page, 3d line of 2d prayer, omit the word " no." 



APPENDIX. 



The undersigned, by whom this book has been given to the public, desires to 
say a few words in explanation of the testimony of Mr, Lawrence Sangston. He 
thinks it proper to do so in this publication because, as an interested party, he 
could not be a witness upon the trial. In making the explanation, it is no part 
of his purpose to reflect cither upon the motives or truthfulness of Mr. Sangston, 
but simply to give his recollection of an occurrence which he thinks has been mis- 
understood and misstated by the witness — doubtless unintentionally. 

Air. Sangston, it will be borne in mind by those who have read the report of the 
trial, was the umpire called in by Messrs. Dushane and Emory, the arbitrators ap- 
pointed by the city and the contractors, respectively, to settle the amount due the 
latter for work done and materials furnished in and about the New Jail. He was 
called in because the arbitrators, having agreed upon the value of the work and 
materials, were unable to agree solely upon the per centage to be allowed the con- 
tractors as profit, and this difference, therefore, was the only matter which, as um- 
pire, Mr. Sangston was called upon to consider. It is not for a moment to be sup- 
posed that thorough and practical mechanics like Messrs. Dushane and Emery, who 
were entirely competent to decide any question connected with the building, de- 
sired other assistance from a dry goods jobber than a simple settlement of the 
amount of profit to be allowed. Though, doubtless, honest in all he did, the award 
made by Mr. Sangston, in which he exactly (and as was said " by a very singular 
coincidence ") split the difference between the disagreeing arbitrators, would seem 
to amoimt to a confession, on his part, of his inability, through want of the neces- 
sary experience, to go into the examination of a subject which could only be per- 
fectly understood by practical mechanics. He therefore (and very wisely) steered 
between the two extremes and sought the safety to be found in a middle course. 

But what I particularly wish to speak of is the conversation which Mr. Sangston 
had with me, and concerning which a treacherous memory seems to have led him 
into error. His statement of the conversation I pronounce entirely incorrect. 
What I said was this, (and I said the same to Mr. J. B. Emery, the arbitrator who 
represented our interests.) I remarked that I wished the arbitrators to do the best 
they could for us ; that the stoppage of the work was not our only loss ; that in 
making their award, /or the work done and nuUericds furnished, I wished them to 
consider that the payments which we had already received on account of the work 
had been made to us in depreciated scrip worth only 80 or 82 cents on the dollar,/ 
and that we wished them to allow us for the difference between this scrip and the 
money which, by the contract, we were to have received. This difference, at the 
time I spoke to him, amounted to $8,500, and I suggested that as the balance due 
us would probably be settled in post notes of the city, he should allow for the loss 
we would sustain upon their sale. And I further remarked, if Mr. Swann treats 
us with the courtesy to which, I think, we are entitled, and which, I think, he will 
show us, and will permit us to finish the building either as superintendents or 
contractors, we ^vill be satisfied ; but if he gives the contract to another party, we 
will undoubtedly seek redress at law for the violation of the contract, as this arbi- 
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tration does not provide for paying us for the loss we have sustained by the breach 
of contract. I called his attention to the language of the resolution in which it was 
stated that the arbitration was only to decide the value of the work done and ma- 
terials furnished, and I therefore could not have asked him to arbitrate upon the 
breach of contract ; and I have no hesitation in saying that I would never have 
consented to such reference. Now, these statements of mine are sustained by the 
facts which afterwards occurred. The award was made in November, 1857. We 
waited patiently for a settlement, but none was made by the city until more than 
six months afterwards, we paying interest for the use of money all the while, and 
in this way sustaining a loss of $3,200. Still we took no legal action, but waited 
to see whether Mr. Swann would allow us to proceed with the building. On the 
1st of July, 1 858, he finally made a contract with another party to finish the 
work ; and on the 5th of July, in accordance with what I told Messrs. Sangston 
and Emery, we brought suit for the breach of contract. It was then that I paid 
Mr. Schley the $500, as his books show, and the public can judge of the correct- 
ness of Mr. Sangston's memory, when I tell them that he swore upon the stand that 
I spoke of having paid this $500 previous to the award, and asked him to take it 
into consideration in making his allowance. A person who could be so grossly 
mistaken in regard to a matter of this sort, cannot be accepted as infallible upon 
other points. Eight months had passed by since I had the conversation with Mr. 
Sangston and before I knew that it would be necessary for us to sue the city and 
fee counsel, and yet Mr. S. has befogged himself with the idea that as early as 
November, 1857, 1 told him I had already paid our lawyer his preliminary fee to 
bring suit ! The receipt which I hold, and the original entry upon Mr. Schley's 
books, are a sufficient refutation of this misstatement independent of my own testi- 
mony, which, without vanity, I may hope would bo as favorably received as that 
of Mr. Sangston. 

During the past twenty-five years our firm has built some fifty of the best 
buildings in the city, ranging in cost from $5,000 to $100,000 ; during all that 
time we never had a difficulty with any of those who have engaged us — 
had never sued or been sued — ^had never been compelled to resort to arbitration 
by reason of any disputed claim — ^had had no complaint made against us or been 
charged with delinquency — ^until we had the misfortune to become builders of the 
New Jail under the administration of Thomas Swann, Esq., and to find ourselves 
identified with the political movements of the day, and brought in contact with 
the class of public men to which the Mayor belongs. 

I have a few words to say in reference to th# receipt which was claimed as a 
release, and then I will have finished. I signed that paper under protest, as was 
well known to Judge McCubbin, though he forgot to mention the circxmistance 
when on the stand. I protested for the reason, which I mentioned at the time, 
that I wished to take it to my lawyer to have it examined before signing, but the 
Judge (doubtless acting under the orders of other high dignitaries about the City 
Hall) declined to permit it to go out of the office. In addition to this, though 
known to be badly in want of money, I was kept running to the City Hall two or 
three times a day, for more than a week, in order to obtain a settlement. Judge 
McCubbin constantly making the excuse that he had either not seen Mr. Swann, 




1 



120 

or Mr. Dulany, or Mr. Thompson. Under these circumstances, harassed for money 
— attachments out against us — creditors to whom we were indebted for large sums of 
money loaned to carry on our operations about the jail, looking to us anxiously 
for a settlement— denied the privilege of ascertaining its true legal meaning by 
reference to our lawyer — ^I was finally induced to sign the paper in order to ob- 
tain the payment of money which had been declared due to us six months before. 
Though the language of the paper is strong, and was doubtless intended to prevent 
us from obtaining further redress, yet I do not believe Judge McCubbin or any 
one else really believed that it amounted to any more than a receipt, because it 
settled the exact amount of the award, and the award was simply payment for 
work already done and materials furnished — not satisfaction for the loss of work 
which, under our contract, we were entitled to do. Be that as it may, I certainly 
never intended to sign any document which could deprive us of the full benefit of v 

our contract, nor would any financial pressure have induced me to consent to such 
a sacrifice. I did not believe that in accepting merely the amount of the award I 
could sign away our rights under the contract. The city Bhould have made the 
settlement in November, 1857 — by keeping us out of the money they had subjected ^ 

us to a charge of lja2 per cent, a month upon sums borrowed, until our loss 
amounted to $8,200, and I was therefore naturally anxious to bring the affair to a 
termination, and may in consequence have signed the receipt without due consid- ■ 

eration. But, I repeat, I never imagined for a moment that in doing so I was 
surrendering all our rights in the premises. 

No one regrets more than I do this whole controversy, or the necessity — ^the im- ' 

perative personal duty — which compels me to make this explanation. And I ^ 

further regret the loss which has unnecessarily been entailed upon the city, and her '• 

failure to have — what she should and would have had, had we been allowed to 
proceed— one of the best jails in the United States at a cost not exceeding $850,- * . 

000. Taking the amount of the contract now existing, and adding thereto the 
sum already paid us, and that awarded us, by a conscientious and enlightened 
jury, and other incidental expenses, and it will be discovered that the mutilated 
and imperfect building now in course of erection cannot cost the city less than 
$860,000. What the final cost will be, may indeed be inferred from circumstances 
connected with its erection, fresh in the minds of every reader of the daily papers, 
but can only be determined by future tax bills and the records of that department, 
now presided over by the distinguished Judge who guards with such vigilant eye 
the approaches to the Treasury. 

« H. R. REYNOLDS. 

P. S. I think it proper, here, to insert the remarks of Mr. J. B. Seidenstricker, 
President of the Second Branch of the City Council, on the occasion of the debate 
on the report and resolutions in July, 1857 : 

Mr. S. called Mr. Kelso to the chair, took the floor, and expressed himself in the following emphatic 
terms, at the (same time strongly urgin;; the appropriations. 

" As a conscientious and truthful man, aware fully of his obligations to his fellow-man, he thanked 
his God that the Dixon plan was thus improved ; that he, from the bottom of his heart, thanked the 
city commissioner for saving the city from the disgrace the erection of a jail according to Dixon's 
original plan would bring upon her " That he, " as a visitor of many years to the Jail, had seen the 
fearful evils the present building had done to society ftom the want of cells to separate criminals, 
and entreated the members of the branch not at thiB time to refUse the aid n^^essary to complete the 
new building." 
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